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An Taisce
The National Tlrlst for Ireland
5 Foster Place

Dublin 2, Ireland
1)02 V01)9

20250724-ACP-272924 -ia--di)TMlsloN PLEANALA
)PPLDG 0

ACPAn Coimisi(in Plean61a

64 Marlborough Street,
Dublin 1

24 JUL 2025

Fee: € { t v Type: Ckfr
Time: 13: rg By: ted 24R' July 2025

Ref:
App:
For:

WEB2729-24
Ventaway Limited
The proposed development comprises:
• Demolition of the existing buildings and structures (it is noted the structures or
part thereof may be demolished in compliance with a Dangerous Buildings Notice
prior to a decision being made);
• Construction of a building up to 14 storeys in height (61.05 metres above
ground) over a double basement including office use, arts centre and caf6,
auditorium, and ancillary uses;
• The arts centre is contained at ground and lower ground floor levels;
- The offices are proposed from ground to 13th floor (14th storey) with terraces
to all elevations;
• The double basement provides for 11 car parking spaces, 314 bicycle spaces,
and 3 motorcycle parking spaces. 16 short stay bicycle spaces are provided at
ground floor level along the western site boundary;
• The overall gross floor area of the development comprises 28,569 sq.m.
including 910 sq.m. arts centre and 23,501 sq.m. offices;
All ancillary and associated works and development including plant, temporary
construction works, public realm, landscaping, telecommunications
infrastructure, utilities connections and infrastructure.
Site bound by City Quay to the north, Moss Street to the west & Gloucester Street
South to the south, Dublin 2. The site includes 1-4 City Quay (D02 PC03), 5 City
Quay and 23-25 Moss Street (D02 F854)

Site:

Dear Secretary,

In accordance with section 37 of the Planning and Development Act 2000 (as amended), An Taisce
wishes to appeal the decision of Dublin City Council on 27th June 2025 to grant permission for the
above application. Our grounds of appeal are as follows, and the acknowledgment of our original
submission on the application is attached.

An Taisce is a membership-based charity I Join us at www.antai$qe.Qrq/membership

An Taisce - The National Trust for Ireland I Protecting Ireland’s heritage, safeguarding its future

Registered Office; Tailors' Hall, Back Lane, DubIIn, D08 X2A3, Ireland I www.anEai££e.org 1 +353 1 707 7076 1 lnEngapLalsce.org

Company Limited by Guarantee no. 12469 1 Charity CHY4741 1 Charity Regulator no. 20006358 1 EU Transparency Register no. 473905437651-60

Directors: Stuart McCaul (ChaIr), Terri Morrissy (Interim Vice Chair) Laura Segura Gutierrez (Hon Secretary), John Conroy (Treasurer)
Olivia Rogers, Trish O’Connell, R6n6n O’Brien, Finbarr Murray, Helen Shaw, Tony Holohan, Phil Doyle
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Summary of Grounds of Appeal:

Damaging impact on setting of architectural set-piece, the Custom House;
Overshadowing and overlooking of City Quay National School, City Quay Church and Presbytery;
Excessive height;
Inappropriate design;
Non-compliance with George's Quay Local Area Plan;
Conflict with observation from Office of Public Works;
Supreme Court Judgement re Clonliffe College.

Damaging impact on setting of architectural set-piece of the Custom House

The subject site is located opposite to and sits within the visual curtilage of the Custom House, an
architectural jewel of the city and a Protected Structure. We submit that the height and massing of
the proposed building would produce significant detrimental effect on views to, views with, and on
the surrounds of the Custom House, one of our most important heritage buildings nationally, an
important tourist attraction, and an historic landmark within the city. We consider that it is not
appropriate to have 'a building of this size located directly on the edge of the quay overlooking the
building, taking away from the building as an architectural set-piece. Any block on this site should be
of a high-quality design sensitive to this particularly prominent river-front corner site. Even the
George's Quay plaza office development, which was constructed in the early 2000s, is further back
from the quay, adjacent to Tara Street Station and train line, and was directed to have a stepped
approach at that time, when, arguably, planning processes in the city were less evolved than they
are today and there was more of a focus on "development at all cost" for economic reasons. Today
we have an oversupply of offices and a significant undersupply of residential accommodation of all
kinds. In these circumstances, we do not recommend granting permission to a speculative office
building of this kind, particularly when it is of such a poor standard of design in our view.

To emphasise again, the subject site has an important and prominent Liffey-front site opposite the
Custom House, an internationally-significant example of eighteenth-century neo-classic architecture.
A very high standard of civic design is called for here. It is considered that the scale and architectural
composition of the proposed building would need to be thoroughly revised using a lower plot ratio
and site coverage. The aim should be to form a more elegant and harmonious arrangement of parts
within the given space, avoiding the heavy-set 'monolithic block’ form of the proposal as existing, and
avoiding overbearance on the adjoining National School, protected Presbytery and City Quay Church.

Page 2 of 7
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Overshadowing and overlooking of City Quay National School, Presbytery and City Quay
Church

The grant of planning permission of a building of 14 storeys (61.05 metres above ground) with a
building line immediately against the former boundary wall of the national school will create a possibly
unprecedented situation nationally where a school yard and class rooms are immediately overlooked
by an office block on multiple floors. A more than three-storey curtain wall will now enclose the yard
on one side from the proposed development and create what we consider to be an unhealthy and
unpleasant situation for pupils. The privacy and health of the children and staff of the school is
compromised both during any construction works and after the building is completed during the day-
to-day use of the building.

The school is already overlooked on the opposite (eastern) side by an office block which now forms
the Irish offices of accountancy firm Grant Thornton which was constructed within the past decade.
It was significantly smaller at approximately eight storeys at its highest point, is stepped at various
points with setbacks and recesses to allow for light and, crucially, City Quay church was located in
between. It retained a relatively consistent roofline along the South Docks for the most part for new
office buildings stretching from City Quay down towards Sir John Rogerson's Quay at around seven
or eight storeys. As may be appreciated, another source of light for the school to the south has also
been blocked off in the last few years on the other side of Gloucester Street South with the
construction of the budget hotel now operating on that side as Stay City serviced apartments.
However, in both of these cases, the buildings in question were at least in keeping the existing height
and density of the area and did not share a direct boundary with the school in question.

This would also be the third large construction project that the school would have had to endure in
recent years if the development were to go ahead.

The proposed development also produces significant overbearance on the City Quay Church and its
Presbytery adjoining to the east, both of which are Protected Structures.

Page 3 of 7
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Excessive Height

The height of the proposed office development at 61.05 metres above ground is out of keeping with
the surrounding area, which is mostly at a maximum of seven or eight storeys throughout this part
of the city with the exception of a central core at Tara Street Station, noted as a key public transport
interchange. A more appropriate place for a tower of this size would be in the docklands near the Exo
tower at the Three Arena (former Point Depot) where there are not schools and existing heritage
buildings to be overlooked and there are undeveloped sites which are still to be converted from
brownfield.

While the height of the proposed development may be construed, in a broad sense, to be in
compliance with the 'Urban Development and Building Heights’ guidelines (2018), there is significant
conflict with section 3.2 of these guidelines which provides that: "proposals within architecturally
sensitive areas, should successfully integrate into/enhance the character and publiC realm of the area,
having regard to topography, its cultural context, setting of key landmarks, protection of key views",
having regard to the proximity of the Custom House protected monument and the Liffey-front location
of the subject site.

The general intention of the Urban Development and Building Heights guidelines is to improve
densities in places where it is needed, and not to facilitate construction of high buildings in areas of
significant historic, architectural amenity sensitivity like the subject one.

The context and topography of the subject site was subject to careful analysis under the George's
Quay LAP which found it suitable for a 6-storey building (see section below).

Note also that Section 2.10 of the Building Height guidelines state that the provisions of the Planning
& Development Act 2000 relating to architectural heritage and character / setting protection "remain
in place

Inappropriate Design

The design of the proposed building itself is bulky and repetitive, with a speculative appearance,
having a curtain-wall bearance, blocking out light to an entire city block.

Viewing the drawings and CGI images submitted with the application, it is considered that the
proposal lacks coherent architectural expression, appearing jumbled and consisting of too many parts
and elements, in particular when seen from the front and east. The problem appears to be that the
basic silhouette or profile of the building is excessively massed and monolithic and does not lend itself
to successful break-down.

Having regard to its design, form, appearance and its location, we do not consider that the proposed
building integrates into or enhances the character, cultural context and setting of the Liffey-front or
James Gandon Custom House (protected structure) across the river, which is accorded an importance
rating of 'International’ by the National Inventory of Architectural Heritage (Reg No 50010133), or
protects key views in which it sits, as required by the aforementioned Building Height guidelines.

George's Quay Local Area Plan (LAP)

The 14-storey proposal does not comply with George’s Quay LAP which allows for a height and
massing of six storeys at the subject City Quay / Moss Street corner site within the LAP area. (The
LAP provided for one high building of up to 22 storeys at nearby Tara Street Station, and an
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application within this framework was made by Tanat Ltd. and permitted on appeal in 2019 - ref
PL29S.302980.)

Observation from the Office of Public Works (OPW) (Attached)

The OPW made a six-page illustrated observation on the planning application on the 28th January
2025 on the impact of the development proposal on the Custom House. It highlighted the status of
the Custom House as being of National significance in the Department of Housing Local Government
and Heritage "National Inventory of Architectural Heritage" (NIAH). There are only a small number
of buildings in the NIAH identified as being of national importance. The submission stated that the
proposed 14-storey building on City Quay " will face on to the River Liffey and will he located 0.1
kilometres from the chief elevation of the Custom Housd’ .

Figure 1 of the submission shows how the proposed development would affect an " historically
significant viewpoint of the Custom House along the River Liffey in a negative manner".

Section 2.2 of the submission highlights the landmark status and importance of the Custom House
dome and states that: " There is a concern that the loss of this traditional view of the dome could
potentially lead to the erosion of the Custom House as a focal point in the cityscape of Dublirt' .

Figure 4 of the OPW submission shows the scale of impact of the proposed development on the view
of the Custom House dome from Gardiner Street Lower.

Section 2.3 raises concern on the potential shadow impact on the Custom House
elevation.

Section 3 assesses the height strategy of the Dublin City Development Plan 2022-2028, and the key
policy that " New development should not have an adverse impact on a protected structure or its
curtilage" (page 237).

It is submitted that the content of the OPW submission warrants that this application be refused
because of the adverse physical, spatial, and visual relationship to the Custom House from along the
Liffey corridor and the view of the dome from Lower Gardiner Street, as well as along the full length
of Gardiner Street up to Mounqoy Square.

April 2024 Supreme Court Judgement upholding quashing of An Bord Pleanila consent
for former Clonliffe College development - Dublin Record No.2923/74 (2024) IESC 13
(Attached)

After 24 years of the enactment of legislation for the scheduling of Protected Structures under the
Planning and Development Act 2000, this is the first major court judgment on the overlapping issues
of development affecting definition of structure and impact on setting.

The Supreme Court upheld the High Court judgment of Mr Justice Humphreys quashing the November
2021 An Bord Pleanala development consent under the Strategic Housing Development (SHD)
procedure for the former seminary at Clonliffe College, Drumcondra, Dublin 3. The proposal was for
a build-to-rent development of 1,592 apartments in 12 residential blocks ranging in height from two
to 18 stories. The application site contained five main buildings scheduled by Dublin City Council as
Protected Structures. These were all proposed to be substantially maintained for new uses with some
demolition of toilet blocks and other features cited by the trial judge as comprising "very small parts"
of the overall complex. Contiguous to the red line application site area on the eastern side of the site
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was the mid-18th Red House. This is referenced in the Supreme Court introductory summary on the
proposed development Paragraph 4 in stating that:

"Secondly, there is an important building located just outside the development site (sometimes
referred to as the red lined area) known as the "Red House". This building which dates from
approximately 1750 is the oldest part of the site, is both a protected structure and also a
recorded monument pursuant to Section 12 of the National Monuments (Amendment) Act
1994. The trial judge (at Para 68) referred to the Red House as one of a number of important
buildings outside of the red lined area which are not being physically altered, but which are
either part of the physical context for development or where there are allegedly visual and
other impacts, or where curtilage is or may be affected".

A major part of the deliberations in the Supreme Court appeal related to the part-demolition of
elements of the buildings on the site which is not relevant to the issues raised by the current City
Quay application. The parts of the appeal relevant to the City Quay side are those relating to the
provisions of the Dublin City Development Plan in relation to building height and Protected Structures.
Paragraph 64 of the judgement cites the provisions of section 11.1.5.3 of the Dublin City Development
Plan on the definition of curtilage of a Protected Structure. This states that:

"The curtilage of a protected structure is often an essential part of the structure’s essential
interest. In certain circumstances, the curtilage may comprise a clearly defined garden or
grounds, which may have been laid out to compliment the design or function. However, the
curtilage of a structure can be expansive and can be affected by development at some
distance away. The protected structure impact assessment should also include an appraisal
of the wider context of the site or structure and the visual impact",

and in conclusion " Any development which has an adverse impact on the setting of protected
structures will be refused planning permission".

The Supreme Court upheld the High Court Judgement for the quashing of the An Bord Pleanala
consent " albeit for slightly different reasons" (Para 140). The Supreme Court determined and made
findings under three issue headings. The first under interpretation of Section 57 (10) (b) Planning
and Development Act 2000 on the interpretation of the term "structure" is not relevant to the City
Quay application. The second on "Material Contravention of the Development Plan and Standard of
Review" and third on "Duty to Give Reasons" are in substantial part relevant to the City Quay
application.

In summary, the context and issues raised by the City Quay Application are significantly different to
that of Clonliffe College. The protected structure affected by the current development is neither within
or contiguous to the red line of the application site but on the opposite side of the River Liffey.
However, the Protected Structure affected, namely the Custom House, is nationally significant and "a
focal point in the cityscape of DubIirl' , as stated in the OPW submission.. Therefore, it is submitted
that the deliberations and findings of the Supreme Court in relation to the Board's deficient
consideration of the provisions of the Dublin City Development Plan with regard to the Clonliffe
development apply to the City Quay application, except that in this case it is Dublin City Council's
systemic failure to address the provisions of its own Development Plan.

In particular, we submit that the Council has failed to properly consider the provisions of the height
strategy of the Development Plan and the provisions of the Plan in relation to the curtilage and setting
of Protected Structures in Section 11.1.5.3 of the plan. In addition, Dublin City Council has not
properly addressed the significant submission made by the OPW. It is submitted that this development
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application now under appeal to An Coimisi6n warrants refusal. Any upholding of the Council’s
decision could raise potential legal issues.

Conclusion

Having regard to the foregoing, it is submitted that the proposed development would be contrary to
the proper planning and sustainable development of the city and should be summarily refused
permISSIon .

Please acknowledge this appeal and advise us of any decision made.

Sincerely,

Kevin Duff
Dublin City Planning Officer
An Taisce – The National Trust for Ireland

Ian Lumley
Heritage Officer
An Taisce – The National Trust for Ireland
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An Roinn Pleanala & Forbairt Maoine
Bloc 4, Urlar 3, Oifigi na Cathrach, An Ch6 Adhmaid, Baile Atha Cliath 8

Planning & Property Development Department
Dublin City Council, Block 4, Floor 3, Civic Offices, Wood Quay, Dublin 8

T: (01 ) 222 2288;
E:observations@dublincity.ie

Date: 28-Jan-2025

Kevin Duff,
An Taisce
An Taisce
5 Foster Place
Dublin 2

IMPORTANT: Please retain this letter. You will be required to produce it should
you wish to appeal the decision issued by the Planning Authority to An Bord
Pleanala in relation to this development

PLAN NO.
DATE RECEIVED:
LOCATION :

WEB2729/24
16-Dec-2024

Site bound by City Quay to the north, Moss Street to the west &
Gloucester Street South to the south, Dublin 2. The site includes
1-4 City Quay (D02 PC03), 5 City Quay and 23-25 Moss Street
(D02 F854)
The proposed development comprises:
- Demolition of the existing buildings and structures (it is noted
the structures or part thereof may be demolished in compliance
with a Dangerous Buildings Notice prior to a decision being
made);

PROPOSAL :

- Construction of a building up to 14 storeys in height (61.05
metres above ground) over a double basement including office
use, arts centre and caf6, auditorium, and ancillary uses;

- The arts centre is contained at ground and lower ground floor
levels;

- The offices are proposed from ground to 13th floor (14th storey)
with terraces to all elevations;

- The double basement provides for 1 1 car parking spaces, 314
bicycle- spaces, and 3 motorcycle parking spaces. 16 short stay
bicycle spaces are provided at ground floor level along the
western site boundary;

- The overall gross floor area of the development comprises 28,

Consultee Ack
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An Roinn Pleanala & Forbairt Maoine
Bloc 4, Urlar 3, Oifigi na Cathrach, An Ch6 Adhmaid, Baile Atha Cliath 8

Planning & Property Development Department
Dublin City Council, Block 4, Floor 3, Civic Offices, Wood Quay, Dublin 8

T: (01 ) 222 2288;
E:observations@dublincity.ie

Date: 28-Jan-2025

569 sq.m. including 910 sq.m. arts centre and 23, 501 sq.m.
offices;

All ancillary and associated works and development including
plant, temporary construction works, public realm, landscaping,
telecommunications infrastructure. utilities connections and
infrastructure.

An Environmental Impact Assessment Report and Natura Impact
Statement have been prepared in respect of the proposed
development and have been submitted with the planning
application.

To Whom it May Concern,

The Planning Authority wishes to acknowledge receipt of your observation in connection
with the above planning application. It should be noted that the Dublin City Council as the
Planning Authority will consider this application strictly in accordance with the provisions of
the Dublin City Development Plan. The contents of your observation will be considered by
the Case Officer during the assessment of the above application, and you will be notified by
post of the decision in due course.

• All comments/observations or queries may be submitted to the e mail
address shown above

• Please note that a request for Further Information or Clarification of Further
information is not a decision

e You will not be notified, if Further Information or Clarification of Further
information is requested by the Planning Authority.

Yours faithfully,

For Administrative Officer

Consultee Ack
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OPW Oifig na
nOibreacha Poiblf
Office of Public Works

Dublin City Council
Planning Department
Block 4 – Floor 3
Civic Offices
Wood Quay

Dublin 8

Date: 28th January, 2025

Observation from the Office of Public Works

Re: Planning Register Ref: 2729/24 – Ten year planning permission for construction of a
building up to 14 storeys in height (61 .05 metres above ground) over a double basement

including office use, arts centre and caf6, auditorium, and ancillary uses at a site bound by
City Quay to the north, Moss Street to the west & Gloucester Street South to the south,

Dublin 2

A Chara,

The Office of Public Works (OPW) wishes to make the following observation on the above
referenced planning application.

1.0 INTRODUCTION

The development that is the subject of planning application reference 2729/24 comprises
the construction of a 14 storey mixed-use building with all ancillary site works at a site
bound by City Quay to the north, Moss Street to the west & Gloucester Street South to the
south, Dublin 2. The site includes 1-4 City Quay (D02 PC03), 5 City Quay and 23-25 Moss
Street (D02 F854).

The proposed 14 storey building will face onto the River Liffey and will be located 0.1
kilometres from the chief elevation of the Custom House (begun 1781 , to designs of
architect James (landon [1743 1823]). The OPW is responsible for the management and
care of the state-owned Custom House – a building which has been described by
architectural historian Christine Casey as follows:

Trophy buildings come no finer than this. In quality of execution, the Custom
House is unrivalled among the Neo-classical buildings of the city (page 141,
Christine Casey, The Buildings of Ireland: Dublin).

1 GQ, Cd Sheoirse, Baile Atha Cliath 2, D02 Y098
1 GQ, George's Quay, Dublin 2. D02 Y098
T +353 46 942 6000 1 info@opw.le
www.gov . ie/ c)pw
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2.0 OPW’S ROLE IN THE CUSTOM HOUSE

The Office of Public Works (OPW) is a central Government Office operating under the
Minister for Public Expenditure NDP Delivery and Reform with particular responsibility for
Flood Risk and Estate Management, including Heritage.
The OPW have a demonstrated commitment to the Custom House. Gutted by fire in 1921,
the Custom House was re-roofed and restored by 1929 by T.J. Byrne of the OPW, with
reinstatement of the dome using Irish limestone. The building was restored again in the
1980s by the OPW, the exterior was repaired while the 1920s interior was restored. More
recently – in preparation for the centenary anniversary of the burning of the Custom
House in 1921 – OPW coordinated and carried out a programme of planned
maintenance works to the exterior of the Custom House. In late 2021, a new visitor centre
opened at the Custom House, showcasing the building’s rich history and highlighting its
national significance. The visitor centre was developed by the Dept. Housing, Local
Government & Heritage in conjunction with the Office of Public Works (OPW) and in
partnership with Failte Ireland.

3.0 SIGNIFICANCE OF THE CUSTOM HOUSE

The Custom House, and the Custom House Quay, are included in the Dublin City Council
Record of Protected Structures. In recognition of its special character, the building and its
surrounding environs are included within a Conservation Area (Specific Objective) in the
current city development plan (Dublin City Development Plan 2022-28) . The chief building
also carries a rating of “International” significance on the National Inventory of Architectural
Heritage (NI AH) in Ireland. This rating is reserved for buildings deemed to be
“exceptional structures that can compare with the finest architectural
heritage of other countries”.

In relation to the context of the area of the proposed development, there are elements and
aspects of the site’s receiving environment which are of high sensitivity, including The
Custom House, the Liffey Corridor and key views, such as from Gardiner Street, Kildare
Street and Trinity College.

2.0 IMPACT OF PLANNING REGISTER REF: 2729/24 ON THE CUSTOM
1 1\a/ IJb)L_

This submission will outline a number of concerns that the OPW has in relation to the
proposed development at City Quay (Planning Register Ref : 2729/24).

Having reviewed the planning documentation, it is considered that the construction of a
building of this scale and magnitude, at this particular location along the Liffey Quays, has
the potential to adversely affect the historic setting and architectural character of the
Custom House.

2.1 Riverine setting

Given the prominent position that the Custom House has enjoyed along the River Liffey for
the past 230 years, it is noted that the Verified Photomontage Assessment places little
emphasis on the impact of the proposed 14 storey building on the Custom House as
viewed from the river – other than View 26 from the Samuel Beckett Bridge (see Fig. 2
extract). This vista also represents one of the Key Views and Prospects in the current
Dublin City Development Plan 2022-2028 (see Fig. 3 extract). It is the opinion of the OPW
that the scale and bulk massing of the proposed development would overshadow the

2
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historically significant viewpoint of the Custom House along the River Liffey in a negative
rrianner.

Fig. 1 : extract of view 26 proposed from Visual Impact Assessment

USTOM HOUSE

NORTH WALL

bb

_nunn-++ RIVER LIFFEY
Landmarks a
Views </

Fig. 2: extract from Figure 4-1 : Key Views and Prospects in the Dublin City Development Plan
2022-28

2.2 Custom House Dome

The OPW does acknowledge that the site allocation map for 'SDRA 6 Docklands’ in Figure
13-9 of the Development Plan identifies the subject site for a locally higher building. The
Development Plan defines 'locally higher building' as 'buildings that are significantly higher
than their surroundings and are typically up to 50 metres in height. Higher buildings can act
as Local or District landmarks.’ The contention within 2729/24 that the new development
would serve as a landmark and entryway building for south Dublin is arguably not justified
within the historical context surrounding the site, and it is argued that the Custom House
dome already serves this purpose.

The dome of the Custom House is a focal point from Gardiner Street Lower and from
Amiens Street Lower – this is shown to be impacted by the height and massing of the
proposed development at City Quay (see Figs. 4 & 5). There is a concern that the loss of
this traditional view of the dome could potentially lead to the erosion of the Custom House
as a focal point in the cityscape of Dublin.
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Fig. 3: View 19 from Abby Street Lower – Proposed from Visual Impact Assessment

Fig. 4: From Gardiner Street Lower proposed view from the HTLVIA
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2.3 Custom House Chief Elevation

As the proposed development is located to the south of the Custom House, there is
concern that it will throw shadow onto its important riverfront faQade. The casting of a large
shadow over part of the twenty-nine bay fagade at any point during the day could result in
an interruption in the reading of the elevation as a whole. The impacts on the statutory, and
the recesses of this significant elevation, also need to be considered. It should be noted
that the Portland stone of this faQade is seen at its best in sunlight.

The Daylight & Sunlight Assessment Report that accompanies the planning application
does not address the Custom House – stating that although existing windows fall within 3
times the height of the proposed development, said development does not subtend 25
degrees when measured in perpendicular section (page 10). It then however, notes that a
further No Sky Line (NSL) assessment advisably should be carried if it does not meet BRE
criteria in the VSC impact assessment. This was deemed unnecessary and not completed.

It is considered that the impact of these unmeasured shadows, and the consequent loss of
sunlight on the fagade, has not been analysed from the perspective of the Custom House
being a very significant historical building. The OPW request that further investigation into
this be carried out.

3.0 APPENDIX 3 (HEIGHT STRATEGY) OF DUBLIN CITY DEVELOPMENT
PLAN 2022-28

In accordance with Appendix 3 (Height Strategy) of Dublin City Development Plan 2022-28,
the OPW has undertaken a review of Appendix 3, in particular Section 5.0 Landmark/Tall
Buildings, Table 4: Performance Criteria in Assessing Proposals for Landmark Tall
Building/s and Section 6.0 Guidelines for Higher Buildings in Areas of Historic Sensitivity.

Developments of significant height and scale are generally not considered
appropriate in historic settings including conservation areas, architectural
conservation areas, the historic city centre, the River Liffey and quays, Trinity
College, the Cathedrals, Dublin Castle and medieval quarter, the Georgian core
and historic squares and the canals or where the setting of a protected
structure would be seriously harmed by the inappropriate locating of such a
proposal (page 237).

and

New development must respond to local character and protect and enhance the
built heritage. New development should not have an adverse impact on a
protected structure or its curtilage (page 237).

The OPW has concerns in relation to the scale and quantum of this development in a
location considered by the OPW to be very historically sensitive.

5.0 CONCLUSION
Notwithstanding the concerns raised in this submission, the OPW wishes to emphasise that
it is not opposed to the principle of development at this site – which has been underutilised
for a considerable number of years.

However, there are concerns in relation to the scale and quantum of this development in a
location considered by the OPW to be very historically sensitive. It is also considered that
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the protection of the civic and architectural importance of the Custom House needs to
strongly inform the city council’s assessment of this application.

If further information or input is required from the items raised in this submission, please do
not hesitate to contact the OPW at:

info@opw.ie

Yours sincerely,

f

Rosemary Collier
Assistant Secretary
Head of Heritage & Capital Works Delivery
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( Introduction

1. The noTice party appellant ( described in this judgment as "the notice party") appeals an

order of the High Court dated the 8th May. 2023. following a judgment by Humphreys

J. delivered on the :7th January. 2023 ( see [2023] IEHC 26). which quashed a decision

of An Bard Pleanila (-the Board") to grant pennission for certain development to be

carried out by the notice party.

2. The notice party was granted permission by the Board on the 4th November. 2021. for

development on the site of the former Dublin Diocesan Seminary at Holy Cross

College. Clonliffe. Drumccindra. Dublin 3. consisting of the demolition of a number of

existing office and former college buildings on site. and the construction of a large-

scale build to rent development extending to 1.592 apartment units set out in 12

residential blocks. ranging in height from : to 18 storeys. and associated works. The

application for permission \\’,IS made directly to the Board under the Strategic Housing

Development ("SHD") procedure. pursuant to the Plamring and Development

( Housing ) and Residential Tenancies Act. 2016 ( -the 2016 Act-).

3. A few salient features of the proposed development might be highlighted. Firstly. there

are nye main buildings on the development site which are included in. the Dublin City

Council ("the Council") record of protected structures. i.e. the record which must be

part of every development plan pursuant to s. 51 of the Planning and Development Act

2000 (-the 2000 Act’'). While it appears that the proposed development envisages that

these five protected structures u-iII all be reworked and repurposed to some extent. there

are some parts of the protected structures (described by the trial judge at para. 65 as

very small parts’') that are intended for demolition.
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4. Secondly. there is an important building located just outside the development site

( sometimes referred to as the "red line area'’) known as the -Red House". This building.

which dates from approximately 1750 and is the oldesT part of the site. is both a

protected structure and also a recorded monruuent. pursuant to s. 12 of the National

Monuments ( Amendment) Act. 1994. The trial judge (at para. 68) referred to the Red

House as one of a number of important buildIngs outside of the red line area which are

not being physically altered, but which are either a part of the physical context for

development or where There are allegedly visual and other impacts. or where curtilage

is or rna)’ be affected

Thirdly. a significant feature of the proposed development is the height of the majority

of the blocks of apartments as proposed. It \vas contended by the applicant respondent

(described in this judgment as "the applicant-) in the Court below that the proposed

development exceeded the heigJlt restrictions for the area for seven of the twelve blocks

of apartments. and would breach the skyline in an incongruous fashion. The applicanT

contended that the Dublin City Development Plan 2016-2022 ( the '-developnrent plan'’ )

allo\red for a maximum of 16 metres to 24 metres. but that seven blocks exceeded 24

metres. Block A+ exceeded its limit by 19 metres ( 1820,). while Block DI exceeded its

limit by 38 metres (261'),).

Fourthly. another feature of the proposed development is a proposed basement structure

beneath the eastern end of a garden area known as the -Formal Green'’. the central

garden area in front of the former Seminary building. During the course of the planting

application the Council's Conservation Oftlcer ("the C.O.") expressed serious concerns

regarding the proposed basement in relation to the potential serious and injurious

impact which she felt it would have on the wider setting and cunilages of the protected

strucTures comprising nrature trees. the heaITh of the grounds adjacent to this area that

6.
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are indicated to be retained. and on the long term performance of the new green area

above the basement. She recommended that the proposed basement should be omitted

from the proposed development.

The High Court

7. The applicant challenged the grant of permission by \yay of an appliCation for judicial

review. The trial judge noted that there u'ere eight core grounds of challenge in the

amended statement of grounds and forty eight sub-grounds. making aft)’ six grounds in

total.

8. Humphreys J. outlined at length the historical ,Ind cultural significance of the Dublin

Diocesan Seminary at Clonliffe. and certain of the background to the proposed

development. Having gone through the :JOunds of challenge point by point. it seemed

to him that the case essentialjy boiled don-n to two net headings. which he summarised

as follows (at para. 182 ):

(i) The fIrst objection of the Council to the application. principally regarding

impact on protecTed structures. and related issues regarding material

contravention of the development plan and contravention of the legislation

regarding such protected structures: and

The Council's second objecTion to the application. principally regarding the

impact of the subterranean basement structure. and the related question of

material contravention of the development plan in respect of that structure

9. As regards the first neT heading. Humphreys .T. referred to s. 57( 10) of the 2000 Act

which provides that the Board shall not grant permission for the demolition of a

protected structure. save in exceptional circumstdnces. He noted thaT the term

structure’' is cleaned by the 2000 AcT to mean any parT of a structure. u'hich has the

(11)
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consequence that "demolition'’ means demolition of any part of a protected structure

not merely demolition of the whole. He stated that the statutory policy. which is to

protect such structures. would be utTerly defeated if anything short of complete

bulldozing of a protected structure n’as to be in principle permitted. with exceptional

circurnstances only applying to complete denrolition.

10. Humphreys J. held that when one is dealing n’itIl any element of protecTed structure.

incltlding structures in the curtilage of protected structures. or structures othervise

falling within the defrnition such as bv reason of being in attendant grounds. any

proposals for full or p,tRial demolition need TO be carefully scrutinised for compliance

with s. 57( 10) of the 2000 Act. The problem for the Board u-as that the question of s.

57( 10) \vas never considered at any point by the Board Inspector ("the InspecTor").

despite the facT that the proposed development involved the demolition of some parts

of a protected structure.

11. At para. 197 Humphreys J. indicated that the Board should adopT the following

approach to s. 57( 10):

To comply with s. 57( 10) in the context of a development affecting a protected

structure. the Board is obliged to proceed as follow-s

(i) to identify exactly u’hat internal or external demolition is

involved in the applicaTion:

to identify whether each individual piece of demolition

technically involves the demolition of any part of a protected

structure ( if not. then s. 57( 10) does not apply):

( iii ) to assess in each case whether any particular piece of demolition.

external or internal. would in itself (that is. separate from any

benefit achieved by the \yorks overall) adverselv affect the

( I1 )
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interest of the protected structure (for example whether the

interest would be enhanced by remo\-ing an unsynrpathetic later

adjustment) – if the result is such an enhancement. then by

necessary implication from the purpose of the Act. s. 57( 10 ) does

not apply either:

( iv) if the net result of this analysis is that some individual piece of

demolition is subject to s. 57( 10). then the decision-maker must

determine whether exceptional circumstances have been

demonstrated ( the benetlt of the \yorks overall can be considered

at this point in a way that gives approprIate recognition to the

fact that normally the best way to protect a structure is to keep it

in use): and

in considering any impacts on a protected structure. whether

demolition or otherr\’ise. the decision-maker must have regard to

the need to protect the structure. which normalIY means that any

detriments to the structure are the nlinimum necessary to achIeve

the benet-lt of the structure of its continued or re-fashioned use.

12. Humphreys J. went on to consider the requirements of the development plan regarding

protected structures. He cited various provisions from the development plan. including

a provision which stipulated that the design. form. scale. height. proportions. siting and

materials of ne\r development "should relate to and complement the special character

of the protected structure". He held that this planning application certainly does not

respect the existing scale of the protected structures in question. and he then continued

as follows:

( V)



<P ) B

\\4

( )
(



41

7

(

(

224. The main defence to this point is in effect that the extension to the main

seminary block does respect the scale of that building. and that the larger scale

buildings ( which clearjy don't respect that scale ) are situated at a remove. That

is all well and good. but the remove is not on some entirely separate premises;

all works are wIthin the curtilages or attendant grounds of the protected

structures. On that basis it is clear that the development plan provisions

regarding height. scale and massing are being materiallv contravened. Indeed.

the scale of the buildings proposed adjacent to proTected structures is vastly out

of line u'ith the scale of the protected structures themselves. \\’bile one can see

an argument for some planning judgment when one gets into the question of

what structures would appear as dominating and what would appear as

complementary. The question of whether the scale of the ne\\- structures within

the cuHilages and attendant grounds of the protected structures respects the

existing scale is not a matter of planning judgment. but a matter of fact.

Admittedly the conservation officer did not legalistically phrase this as a

material contravention. but the point does not cease to have legal relevance

merely because it is not phrased in a legalistic way.

215. The Board accepts that in the event of a departure from a development

plan. such a departure requires to be assessed as a material contravention in

some express \yay within the Board's decision (see Redlllol ld r. In Bord

Pleallala [2020] IEHC 151 (unreported. Higr Court. Simons J.. 10th March.

2020)). so its defence hinges on the development not being such a

contravention. Unfortundtelv. I do not agree. There is simply no u-ay that such

massively large or bulkier buildings within the curtilages and attendant grounds

could be said to respect The mass and scale of the protected structures.
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226. The consequence is that on these particular facts. the decision must be held

to be infrrm on this ground. because the Board-s anaIYsis of material

contravention does not address the heritage agpects of the Dublin City

Development Plan.

13. As regards the Red House specifIcally. Humphreys J. referred to potential adverse

impacts identifIed by the C.O.. Including the fact that the principal vehicular access

route to the development site is located very close to the front of the Red House. and

the impacts on the curtilage and setting of the Red House. Humphreys J. referred to the

Inspector's report. and stated that no discernible reference n’as made in That report to

the concerns regarding the radically diminished curtilage of the Red House. or to the

construction of the maior vehicle route tlrougb the site. virtually up to its doorstep.

14. The trial judge then concluded on the Red House issue as follows ( at para. 2:7):

As regards the Red House specifIcally. it seems to me that the pleaded

complaints regarding lack of reasons or defects in consideration have also been

made out. \\lrile some of the impacts are addressed in the Inspector's report.

other major Impacts are not engaged with at all. While a decision-maker does

not need to give micro-sub-reasons for every possible aspect of a submission

made. he does have to give the main reasons on the main issues. Where the

relevant local authority identitIes iTS concerns in any formal submission. such

issues are virtually by definition major issues. Thus if the Board disagrees.

reasons are required. These are lacking in respect of the Red House. particularly

the dramatic loss of curtilage ( the loss of the "respeetful buffer zone") and the

Insertion of an immediately adjacent major thoroughfare almost up to the front

door of the structure, in addition. the impacts should normally be the minimum

necessary in order to provide the required statutory protection for the structure.
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in this case both as a protected structure and a national monument. \Vas it reall\

necessary that the main access road would run right up to the front of the

monument? Maybe. maybe not. but th,it question is not even properly asked.

As regards the second net headIng identified by Humphreys J.. the trial judge referred

to a comment made by the C.O.. that the proposed construction of d new’ basement

beneath a large part of the Formal Green -will fundamentally and permanently destroy

and disrupt this fine landscape and setting to the front of the seminary building and the

rest of the historic seminary complex'’. He set out the detailed rationale for the C.O.'s

objection. including her reference to certain provisions of the developmenT plan which

stated that -it is the policy of Dublin City Council to discourage any significant

underground or basement development or excavations below’ ground level of. or

adjacent to...properties which are listed on the Record of Protected Structures...In

considering applicationS for basement developments. the planning authority \viII have

regard to the follou'ing:...Impact of proposal on future planting and mature

development of vegetation and trees on the site".

16. Humphreys J. noted the Inspector's response to this objection as set out in her report.

The Inspector queried if the removal of the proposed basenlent \vas necessary. provided

the proposed works were undertaken in an appropriate manner. She had no information

to believe they would not be undertaken in such an appropriate manner. and she was

satisfied that if the Board was disposed towards a grant of permission. that the

submission of a comprehensive method statement relating to same could be dealt with

bY means of condition.

17. The trial judge commented on the Inspector's treatment of the C'.O.'s objection to the

proposed basemenT as follows ( at para. 236):
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The crItical piece of reasoning is that she queries if the renroval of the basenlent

is necessary provided that the proposed works are undertaken in an appropriate

manner. On no view could that possibly be said to acTually engage with the

points made by the City Council. still less to answer those points clearly. There

is no reference in this context to the impact on mature trees. That there is an

impact seems to be clear in that I understand that all trees lying above the

basemenT area are going to be felled. There is no engagement wIth the concerns

regardIng the heaITh of the grounds adjacent to the area indicated to be retained.

There is no engagement u-itIl the concerns about the long+eon performance of

the neR- green area above the basement. There is no engagement with the terms

of the development plan. and again it seems to me. although it n’as not phrased

in this \yay by The Conservation Oftlcer. that the grant of permission for an

underground structure within the curTilage of protected structures is also a

material contravention of the terms of the development plan referred to by the

Council.

18. Humphreys J. then concluded on this issue as follows (at para. 237):

So it seems to me that on these facts. the applicant also succeeds in relation to

the City Council-s second objection. boTh on the basis of lack of reasoning for

disagreeing with the vie\\'s of the City Council (being virtually by defInition a

major issue for which main reasons are required) and also bY reason of a furTher

unacknou’ledged and material contravention of para. 16.10.15 of the

developInent plan on this aspect.

19. The notice party then applied for a certificate of leave to appeal to the Court of Appeal

pursuant to s. 50A( 7) of the 2000 Act. n’hick application \vas refused by the trial judge:

see SIlent it I r. All Bord Plear lala ryo :1 [2023] IEHC 232 (-judgment No.2-). In his
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judgment No.2. Humphreys J. considered one of the identified questions on which leave

to appeal u’as sought. which related to the standard of review’ by the Court of any

determination as to material contravention of the development plan. and he stated as

follows ( at para. 11):

The standard of judicial review is a u-ell-ridden hobby horse at this stage and

is reasonably nell traversed at appellate level. \\IIen I said there \vas -no \ray

that the development could be said to respect the height. scale and mass of the

protected structures. that u’as not me usurping the board's planning judgment. I

\vas sayjng that no reasonable board could consider that it did constitute such

respect. If a towering eighteen-storey building on the Clonliffe site respects the

height. scale and mass of these historic structures. then language loses all

meaning. The lack of coherence between the height. scale and mass of the

existing and proposed structures is blaTant on the face of the materials; or to put

it another way. an assertion that there is such respect simply flies in the face of

common sense. Also relevant is the fact that the board didn't actually hold that

the development respects the height. scale and mass of the protected structures.

So there is strictjy no second-guessing because there wasn't even a first guess.

One could alternatively have phrased the point as a failure by the board to

address its mind to the comet:t question. so in that sense we don't even get to

the question of the scope of their plannIng judgment because there u-as no

attempted exercise of such judgment on that specifIc question.

20. There was some discussion during the oral hearing of this appeal as to whether certain

matters had been slightly refommlated by the trial judge in his judgment No.2. and as

to an\’ possible significance of same. It was suggested that in his original judgment
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Humphreys J. had appeared to treat a question of material contravention as not a matter

of planning iudgment. but as a matter of fact. whereas in his second judgment he

appeared to characterise that fending in a somewhat different manner, as one of

irrationality.

21. In light of the conclusions which follow later in this judgment. I do not fInd it necessary

to reach any concluded view’ on anv possible reformulation by the trial judge. and if so

as to any possible siwincance af same. How-ever. I might just conunent generally that

a trial judge should be cautious. in dealing wIth an application for leave to appeal. to

avoid revisiting fIndings made in The judgment sought to be appealed. lesT any

clarification might seem to amount to reformulation. which nriglrt then give rise to

difficulties for the parties and the appellate Court on any appeal,

Determination

22. Follow’ing these judgments. the notice party made an application for leave to appeal to

this Court in a determination dated the 3 1 st JuIY. 2023, ( see [2023] IESCDET 000108 )

this Coun considered that this case raised issues of general public irnponance regarding

the proper interpwtdion of s. 57( 10) of the 3000 Act in particular. and the interpretation

of development plans in general. The Court further considered that it \vas also in the

interests of justice within the meaning of Article 34.5.4 That leave be granTed. Given

that the project relates to a very large major housing development in the famer suburbs

of Dublin. it u’as in the interests of justice that there now be a single appeal against the

decision of the High Court and that the appeal should lie to this Court. In the general

interests of expedition and efficiency. the Court proposed to give leave in respect of

various grounds raised by the notice party under the three headings in its grounds of

appeal. F. e. s. 57( 10)(b). STandard of review and extent of duty to give reasons
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The Factual Position

23. The notice party outlined its understanding of the factual position regarding the

developrnent site as found by the trial judge as follow’s:

(a) There are nve protected structures on the development site: the main

Seminary building ( 1 863 ): the Holy Cross Church: the South Link building:

the Ambulatory. and the AsseInbly Hall:

(b) The Library Wing. NorTh Link and Ne\v Wing buildings are later 20th

Century extensions of a lesser qualiTy to the main Seminary building and are

not protected structures:

(c) There is no protected structure proposed for demolition in the application

nor authorised under the pennission gJanted=

( d) The permission granted requires the retention. restoration and incorporation

of all nye elements of protected structures present on the development site:

(e) The HigJr CourT held (at para. 65) that "there are some very small parts of

the protected structures that are intended for demolition” which include:

( i ) the demolition of the modern toilet blocks ( attached to the main

Seminary building ).

( ii ) the creation of a series of openings in the back wall ( of the main

Seminary building ).

( iii ) the removal of internal partitions in the main Seminary building.

including arches in the back corridor (all modern ). and

( iv ) the removal of a storeroom and a conldor adjacent to the church

in the South Link building. and
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(f) The building known as the Red House is also a protected structure. but is

located outside the development site.

24. The Board states that while the nye protected structures on the development site are not

due to be demolished. the trial judge found that there are some very small parts of the

protected structures that are intended for demolition and lists same along the lines set

out at para. 9(e) above. The Board suggests that it is not in doubt but that all of the

above. except for the rear wall of the main seminary building. are later additions to the

protecTed structures.

25. The applicant contends that the &rctual posiTion outlined by the notice partY. and set out

at para. 23 above. does not provide a fair representation of the findings of fact made by

the High CourT, and it submiTS that the follou'lng facTual Endings made (or not

contested) are relevant:

(a) The New Wing. Library Wing and North Link building would be protected

structures as they lay within the curtilage of the X'Iain Seminary building (a protected

structure ). but for the deliberate exclusion from the Record of Protected Structures by

the Council in 2002. an issue peculiar to this case (paras. 49. 78 and 80).

f b) Parts of the fabric of the Main Seminary building are due for demolition

including the toilets on either side of the main stairwell. as well as part of the back

wall of the Seminary building. In addition. small buildings are also due for demolition.

specifically a store room and corridor adidcent to the Church in the South Link

building. There are also interior demolitions proposed. including striking features of

the Main Seminary block interior (para. 196). The historic floor plan of the central

corridor and cellular rooms on the upper tun floors ( Seminary building) is entirely

lost (C.O. report. p. 17).
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(c) Demolition works to the former Seminary building includes the removal of

\\’.C'. blocks to the north and south of the rear elevation and extensions either side of

the central staircase: the majority of internal partition walls and selected windows and

creation of new’ full height openings in existing rest elevation. to connect into the

proposed new IIve storey block constructed directly to the rear of the protected

structure to create nea: apartments facing the cloister garden. including the

construction of new lifts and staircases. The rear section of roof u-iII be removed to

facilitate the construction of the ne\v rear block. ( C' .O. report. p. 12).

{d) The curtilage of the Red House has been coInpromised by an insensitive and

inappropriate boundary line striking horizontally across the site. instead of being

considered in a manner that responds to The natural demarcations. tree line and

undulations of the site (para. 215). In early pre-plamring consultations. the Red House

\vas \titlin the red line site boundary (C.O. report. pp. 2+ – 25 ).

(e) All u’orks proposed are within the curtilage or attendant wounds of the

protected structures (para. 224 ).

( n The architectural setting of the Red House would be signifIcantly. adversely and

injuriously impacted by the height, scale and massing of the 18 storey Block Dl.

which is located in relativejy close proximity to the Red House (para. 216).

(g) The relative enormity of the new’ buildings within the receiving envrrorunent is

substantial and wIll have a signitlcdnt impact on the scale and character of the place

u-hick comprises a 22 residential conser\.’ation area to the west and south east and a

number of protected strnctures in the surrounding area (C.O. report, p. 28).

{ h ) The scale of The buildings proposed adjacent to protected structures is vastly out

of line with the scale of the prDtected structures themselves (para. 2:+).
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( iI The Board did not consider s. 57( 10) of the 2000 Act at any stage of the planning

application (para. 230).

(j ) The denrolition works in this case are not minor (para. 9 of judgment No.2).

(k) The lack of coherence between the height. scale and mass of the existing and

proposed structures is blatant on the face of the materials (para. II of judgment No.2 ).

( 1 ) The Board did not actually hold that the development respected the height. scale

and mass of the protected structures (para. II of judgment No. 3).

The First Issue: 1nterpretation of Section 57(10)(b)

Sltbtlltssiolls of TIle Notice Para

26. The notice parTy submits that The High Court's interpretation and application of

s.57( 10)lb) of the 2000 Act are incorrect. It argues that the trial.judge did not properly

address the substantive submission made on behalf of the Board and the notice party

regarding the interpretation of the term -structure’' in s.57( 10 )(b). including that s.2 of

the 2000 Act clearly states that the definition of"structure" as including '-any part of a

structure so defined" applies " except \tIIere tIle colllexT o{}lellvise reqllires-' . and that s.

20('1 ) of the Interpretation Act. 2005 ("the 2005 Act- ). provides for the same outcome.

It is submitted that the context does require a different interpretation of the term

structure-' in s. 57( 10)(b). for a number of reasons.

27. Firstly. it is said that a number of provisions in Chapter 1 of Part IV of the 2000 Act

specitlcally refer to parts of structures. The notice party submits that it makes absolutely

no sense to refer to parts of structures. together with structures. unless v’ou intend to

differentiate them. The context then requIres that same differentiation when it comes

to the interpretation of s. 57(10)(b). because otherwise Chapter I would be utterly

Inconsrsterrt
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28. Secondly. the notice part\'' submits that the application of an exceptional circumstances

test to The removal or alteration of any part of a protected structure ( which by necessity

\\’ill involve some \yorks of demolition) defeats the statutory policy. particularly the

stated purpose of -protecting structures. or pans of structures. which form part of the

architectural heritage’' ( s. 51( 1 )). It proffers the example of the repurposing of protected

structures which includes some works of demolition to a part of such a structure. to

enable provision for disabled access or fIre safety requIrements for example. and it is

contended that such works would not be possible in the absence of satisfying the

exceptional circumstances test. The whole purpose of the legislation. as is clear from

its language of protecting which includes conserving structures. is to ensure that such

structures are used. If there is a requirement that any act of demolition requires

exceptional circumstances. that inhibits theIr protection and use.

29. Thirdly. the notice party points to u-hat is said to be the reaffumation in s. 57( 10)(a)

that the decision-maker. in considering anY application for pernrission in relation to a

protected stnlcture. shall have regard to the protected status of the structure. and it

submits that this provides very considerable protection.

30. Fourthly. the notice party points to the ven broad defrnition of "works" in the 2000

Act. and states that \Yorks to structures aLmost inevitablv involve some demolition. It

submiTS that no one thought that this n’auld have the effect that every application for

planting permission that involved a protected structure. which would necessarily in

many if not all cases involve some element of demolition. would have to establish

exceptional circumstances .

31. The notice party further submits that if it has to rejy on s. 20 of the 2005 Act. it would

say that the contrary intention appears in the enactment because of the consistenT use

of -part of a structure’' in Chapter 1. Finally. the notice party's fallback or alternative



a

a



I

18

(‘
(

position is that the demolition required to tagger s. 57( 10)(b) has to be substantial

demolition if not total demolition.

Sllbrllissiotls of fIle Board

32. The Board's position is that it is not the case that any act of demolition requires to be

tested against s.57( 10)(b). and that the trial judge erred in la\r in reaching this

conclusion and in the fornlulation of his ave-step test. The Board submits that this

constmction of s.57t 10) effectively undermines the rest of s.57. rendering much of it

superfluous or, at least. devoid of any real meaning by expanding the -excepTional

circumstances- test in s.57( 10)(b) far beyond its intended embrace. The simple point

here. the Board submits. is that s. 571 10) does not apply to an>thing less than a toTal or

substantial demolition of a protected structure.

33. The Board submits that to properly understand s. 57( 10) it is necessary to at least take

account of. tIller alia, the other subsections of s. 57 and other sections within the

relevant Part of the Act. It notes that the default position is that all development. save

exenrpted development. requires planning permission. and that development is defined

very wIdely and includes anything by uav of works. including any act of demolition.

as per s. 2( 1 ) of the 2000 Act. Lots of development is. however. exempt from planning

permission. such as the type of development that is exempt under s. 4( 1 )(h) of the 2000

Act. i.e. -development consisting of the carrying out of works for the maintenance.

improvement or other alteration of any structure. being u'orks ulrich affect onlv the

interior of the structure or which do not materIally affecT the external appearance of the

structure so as to render the appearance inconsistent with the character of the structure

or of nejghbouring STructures'-
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34. An act of demolition qt in \yorks may therefore be exempt if the tesT in s. +( 1 )( b ) is met.

On top of this. hou'ever. s. 57( 1 ) states that. notwithstanding s. 4( 1 )( b). the carrying out

of works to a protected stnlcture shall be exempted development only where they would

not materially affect the character of (a) the structure. or ( b ) any element of the stIUcture

which contributes to its special architectural. historical. archaeological. artistic.

cuITural. scientific. social or technical interest. The Board suggests that there is.

therefore, a doubled-up approach. and development of a protected structure or part of

protected strucTure will be exempt if it meets the standard in. for example. s. 4( 1 )(h)

and if the test in s. 57( 1 ) is met. The key point. however. it is said. is that insofar as the

works at issue in this case are to be viewed as demolition. then s. 571 1) positively

envisages that there can be acts or operations of demolition which can be carded out on

some part or pans of a protected stnrcture so long as the "character" test is met. and that

can be done without an application for planning pennissic>n. It is contended by the

Board that the trial judge's interpretation of s. 57( 10) creates an absurd situation

n’hereby the inclusion of any partial demolition. however minor. in a plamring

application. which may be incidental to a larger development. triggers the requirement

for exceptional circumstances.

35. The Board notes that the trial judge applied the defInition of "structure'’ in s. 2( 1 ) of the

2000 Act. which includes ''any part of a structure". buT also notes that the defInitions in

s. 2( 1 ) are expressed to apply -except where the context otherwise requires“. The Board

submits that applying the expanded defInition of structure in s. 2( 1 ) for the purposes of

s. 57( 10)( b) would lead to absurd results. and would mean that anv structure within the

curtilage of a protected structure. even a modern concrete shed building. could not be

demolished save in exceptional circumstances. Applying the expanded defInition would

go beyond the intention of the AcT. as set out in section 51. A requirement for
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exceptional circumstances in every case. in order for the Board to grant permission.

would undernline the purpose of Pan IV of the Act. because it would impede the best

meThod of conserx'ing a historic building. namely keeping it in active use.

36. The Board claims that there is internal inconsistency in the High Court judgment

regarding the application of the defInition of 'stnrcture' in s. 2( 1 ). which is said to be

inconsistent with the findings at para. 197 that s. 57( 10)(b) does not apply where the

result of the demolition is an erIllarlcelller it of the interest. This is said to be a ne\v test

which does not appear in the legislation. and which is said to attract signifIcant

problems.

Subtllissiotls of' dIe '{ppliccnlt

37. The applicant disputes the notice party's argument that the term -'protected structure

in s. 57( 10)(b) has a narrow or restrictive meaning. and not the broader definition

expressly stated in s. 2 of the 2000 Act. She submits that none of the four situations of

interpretative doubt arising under s. 5( 1) of the 2005 Act is triggered here. The

definiTions of"stnlcture" and -protected structure" adopted by the Oireachtas in s. 2 of

the 2000 Act are broad and purposeful, and are intended to give planning authorities a

statutory compass within which to decide \\+rat buildings and other things on land are

to be protected as herItage. In the context of protecting a building. the definition of a

protected structure’' and of -structure'’. as it relates to protected buildings, makes

literal and common sense. The provision of protection to structures of historic,

architectural. social and scientific interest protects the building in question which

includes the internal aspect of the building. the external aspect of the building

inunediately associated with the building. and an\’ buildings which are inrmediately

associated with the protected building.
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38. It is submitted that the term "protected structure’' as detlned by the literal interpretation

of "structure'’ under the 2000 Act has been adopted by the authorities. The decision in

Sllelltilt r. All Bol-d Plecnlala [2008] 1 1.R. 561 conHnned that the internal aspects and

fIxtures of a protected structure are protected features. The decision in Begl eT I' in Bard

Pleatldl cl [2003] 1 JIG 1401 confIrmed that buildings within the curtilage of a protected

strucTure are thenrselves protected features. O 'Brietl l’ DlITI Laogllaire Ratlldo\\-tI

COlIIn\- Collllcil [2006] IEHC' 177 held that demolition of a building within the curtilage

of a protected structure required exceptional circumstances. Doorl}' T Cotr'i gall [2022]

IEC'A 6 held that largescale felling of a woodland area in the curtilage of a protected

structure can constitute works interfering wiih the character of a protected structure.

which trigger the necessity for penrUssion.

39. Furthermore. it is said that textbooks on this subject complimenT the interpretation of

the High Court in respect of s. 57( 10)(b). Finally. it is submitted that a review’ of the

. legislative hisTory of Part IV of the 3000 Act confirms that the detlnition of"protected

stntcture" includes the interior of the structure. the land lying within the curTilage of the

strucTure. an\' other STructures lving within that curtilage and their inTeriors. and all

fixtures and features which form part of the interior or exterior of any of the said

structures .

40. The applicant refers to The notice party's argument th,it works of demolition may only

require planning pernlission and not the enhanced exceptionality assessment and

submits that this argument would have merit but for the express wording of s. 57( 10)(b )

of the 2000 Act. She also refers to the High Court ratio on this issue that when one is

dealing with any element of a protected structure. any proposals for full or partial

demoliTion need to be carefully scrutinised for compliance u'ith s. 57( 10). It is

submiTted That this is a literal. logical and common-sense interpretation of tIle
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legislature's wording and the intention of the legislature in respect of the protection of

protected structures.

Decisiorl orI IIte First lsslle

41. As set out above. s. 57( 10)(b) of the 3000 Act. as amended. provides that the Board. in

considering any application for permission made directly to it under the SHD

procedure. shall not grant permission for the demolition of a -protected stnlcture" save

in exceptional circumstances. The net question arising is whether this requirement for

exceptional circumstances" is triggered by demolition of any part of a protected

structure. or altemativelv is only triggered by demolition of the entire structure or

something close to the entire structure.

42. The starting point in seeking to dns\ver this question is s. 2 of the 2000 Act which

provides. tIlter alia. as foIIo\\'s:

2 – ( ! ) in this Act. except n’here the context otherwIse requires

protected structure ' means –

(a) a stfucture. or

( b) a specified pdR of a structure.

which is included in a record of protected structures... i

protection'. in relation TO a strucTure or part of a structure. includes

consen'’atien. preservation and improvement compatible with maintaining

the character and interest of the stnrctnre or part i

structure' means an\’ building. structure. excavation. or other thing

constructed or made on. in or under an\’ land. or any part of a structure so

detlned. and



•



23

’1
')

(a) where the context so admits. includes the land on. in or under which the

structure is situate. and

( b) in relation to a protected structure or proposed protected structure. includes

( i ) the interior of the structure.

( ii ) the land lying within the curtilage of the structure.

( iii ) any other structures lying within that curtilage and their interiors.

and

( iv ) all fIxtures and features which form part of the interior or exterior

of any structure or structures referred to in.subparagraph (i) or

( IU ).

43. The general position. therefore. is that when the word -structure'’ is used in the 2000

Act. -\\ pri13ta.fclcie means any structure or any part of any structure. The question then.

as per the terms of s. 2( 1 ) iTself. is whether. n’ben one is construing the u-ord "structure

as it appears in s. 57( 10 )( b). the context requires a different meaning.

44. One might also note s. 20( 1 )(a) of the 2005 Act which provides as follows:

Where an enactment contains a defInition or other interpretation provision. the

provision shall be read as being applicable except in so far as the contrary

intenTion appears in – ( a) the enactmenT itself. ..’'.

It seems to me. hon’ever, that the above approach does not really add to the ''except

where the context otherwise requires" proviso (-the proviso”). in circumstances where

the proviso is an express pall of the applicable interpretation provision. as per s. 2( 1 ) of

the 2000 Act. In other words. the proviso renders any reliance upon s. 20( 1 )(a) of the

2005 Act unnecessary. by providing that the general definition may not always be

applicable.
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45. Rettubing to the proviso. what is meant by a defined teun having a particular meaning

as defIned except where the -context otherw'ise requires’".’ T\vo observations come to

nrind. Firstly. the meaning of '-context’' was recentlv considered by this Court in

HeaTllel' Hi11 \IaIlagenletlt Cotllpcn LV CLG t. All Bora Pleatlala [2022] IE SC +3

\"Heatller HiIF'). In his judgment for the Court. \luna)’ J. cited with approval the

judgment of \lcKechnie J. In TIle People t DPPI r. BrowII [2019] 2 1.R. 1 {"BFo\,-rl" }.

and be summarised the essential points which \IcKeclmie J. had made as foIIo\vs:

( i) The tlrst and most important port of call is the words of the statute itself. those

words being given their ordinary and natural meaning ( at paras. 92 and 93 ),

( ii) However. those words must be viewed in context: what this means will depend

on the statute and the circumstances. but may include 'the immediate context

of the sentence wiThin which the u-ords are used; the other subsections of the

provision in question: other sections within the relevant ParT of the Act: the

Act as a n’hole: any legislative antecedenTS to the statute the legislative history

of the Act. including . ..LRC or other reports: and perhaps... the mischief which

the Act sought to renredy' (at para. 94 ).

( iii) in consTruing those words in that context. the court \viII be guided by the various

cannons. maxims. principles and rules of interpretation all of n’hick will assist

in elucidating the meaning to be attributed to the language (see para. 92 ).

( iv) if that exercise in interpreting the words ( and this includes interpreting them in

the light of that context ) yields ambiguity. then the court would seek to discern

the intended object of the Act and the reasons the statute n’as enacted (at para.

95 )

46. Secondly. the test arising haul the proviso is that the context "requires’' that the

definition of the term -structure'’ shall noT apply u'hen it comes to interpreting that term





(;

25

(

in s. 571 10)(b). It seems to me that the onus. or persuasive burden, is on the party

seeking to rely on the proviso. in this case the notice party. to establish that this test has

been met. Furthennore. that onus or persuasive burden is to establish that the context

requires'- an alternative interpretation. not just that it anon’s it. I note that both of these

propositions were accepted by senior counsel for the applicant during the course of the

hearing herein.

47. As regards the application of the proviso in the present case. I have come to the

conclusion that the tdal judge erred in his interpretation of s. 57( 10 )( b) of the 2000 Act.

In my opinion. the context does require a different meaning to be given to the u’ord

structure'- than the noorlaI defmition as set out in s. 2. so that the requirement for

exceptional circumstances in the case of the proposed demolition of a protected

structure is not triggered by the proposed demolition of any part of such a STructure.

NIv reasons for so fInding are essentially twofold.

48. Firstjy. as per Heatller Hill . one must view’ the u’ards used in context. including in

particular here in the context of other sections within the same Part of the 2000 Act. i. e.

Part IV and in particular Chapter 1 of Pan IV dealing with protected structures. and

also in the context of the other subsections of the provision in question. i. e. section 57.

In Chapter 1. notwithstanding the fact that the general definition of structure includes

any part of a structure. the drafter repeatedly chose to make specific reference in a

number of provisions to "structures. or parts of stnlctures'’ or to -a structure or any

element of a structure'’. See. for example. s. 51( 1 ). s. 52( 1 )(a). s. 53( 1 )(b). s. 54( 1 ). s.

56. s. 571 1 )(b). s. 57(2). s. 58. s. 60. s. 73(6) and s. 78.

49. The consistent pattern in Chapter 1 is that if it is intended that the word "stnrcture

should include any part of or any element of a structure. Then there is express language

to state This. I accept a subInission made by senior counsel for the applicant that it
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would be "utterlv inconsistent'’ for the word "structure" in s. 57( 10)(b) to be interpreted

as including any part of or any element of a structure. in the absence of that same

express language to contlrm this. This is particularly the case given the express

language used in another subsection of the same section. s. 57( 1) which refers to both

''the structure" or -'any element of the structure“. For thIS reason. therefore. in my

opinion the context requires a different meaning to be given to the u’ord -structure

than that appeadng in the detlnition in section 2.

50. Secondly. as regards viewing the words used in context. one must consider the overall

regime governing protected structures as set out in the 2000 Act. and how s. 57( 10)(b )

fIts into that structure. In the first instance the carrying out of soule works for the

alteration of any structure. including an act of demolition. may constitute exempted

development outside the scope of planning control. if the words meet the double-test

found in the combination of s. +( 1 )( h) and s. 57( 1 ) of the 2000 Act.

51. The tlrst part of the test. as per the general exemption in s. 4( ! )( h ) is that such works

aFe :

\Vorks which affect onjy the interior of The structure and which do not

materially affect the exteural appearance of the structure so as to render the

appearance inconsistent with the character of the structure or the neighbouring

structures".

The second pan of the test. as per s. 57( 1 ). applicable where such works are works to a

protected structure. IS that:

-Those works would not materially affect the character of

{a) the structure. or
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(b) any element of the structure which contributes to its special

architectural. historical. archaeological. artistic. cultural. scientific.

social or technical interest.'

52. It is the case. therefore. that certain minor acts of demolition of. say. a small part of a

protected structure may in principle be exernpted development. If exempt. such works

would not require any application for permission. and The requirement for -exceptional

circumstances'- in s. 57( 10)( b) could not be triggered. hTespective of the meaning of

protected stmctures".

53. If the proposed demoliTion works are not exempt. hon-ever. then The general obligation

to apply for permission ( in 5. 32 of the 2000 Act) applies. In that case s. 57( ION a) also

clicks in. whereby the planning authOrity or the Bo,ud. in considering an application

for pernussion in relation to a protected structure. must have regard to the protected

status of the structure. It might be said that the planning authority or the Board would

have to do this anyvar. as they n’auld be obliged to consider the planning history and

planning status of the relevant property. in considering the proper planning and

sustainable development of the area. However. This aspect of protected status of the

structure is highlighted "for the avoidance of doubt’'. and this can be seen as the

Oireachtas highlighting this special status in the context of aIr\- application for

permission for \yorks m relation to a protected structure. which on the face of s.

57( 10)( a) includes demolition works.

54. The next layer of protection is then s. 57( 10 )(b). which provides for an especially strict

rule when it comes to the granting of pennission for one category of works to a

protected structure. i.e. demolition works. To repeat again. the Board shall not grant

permission for the demolition of a "protected structure". save in excepTional

clrcur11stances.
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55. It seems to me that a hannonious interpretation of s. 57( 10)(a) and (b) requires the

interpretation that "protected structure’' in s. 57( 10 )( b) means the entire structure. and

not just any pan of the structure. In my opinion the Oireachtds intended a graduated

level of protection. whereby the lower level is that any application for demolition of

part of a protected structure falls within s. 57( 10)(d). and in such a case the Board are

renrinded to have regard to the protected status of the structure.

56. If. however, the application is more exceptional and involves the proposed demolition

of the entire protected structure. then the especially STrict rule in s. 57( 10)(b) applies.

and the requirement for -exceptional circumstances'’ is triggered. If demolition of part

of a protected structure is within s. 57( 10)(b). then it could not also fall within s.

57( 10)(a). but I do not think that \vas the intention of the Olreachtas.

At para. 193 of his judgment the trial judge stated as follows:

The term "structure" is cleaned by the 2000 Act to mean any part of a structure.

which has the consequences that "denlolition" means demolition of any part of

the protected structure and not merely demolition of the whole. Apart from

being the clearly defined and normal and logical meaning. this is totally

consistent with the statutory poLicy. ulrich is to protect such structures. That

policy n’ill be utterly defeated if anything short of complete bulldozing of a

protected structure \vas to be in principle permitted. with exceptional

circumstances only applying to complete demolition. That would make a

mockery of the statutory intention.

With respect. I cannot agree with the above comments. It is not the case that anythIng

short of complete bulldozing of a protected structure is "in principle permitted". if the

exceptional circumstances requirement does not apply to same. Anything shc>n of

complete bulldozing u-iII require permission from the planning auThority or the Board
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I unless exempt ). and the decision-maker must have regard to The protected status of the

structure in considering any application for permission. Presumably the extent of the

dernolition. short of total demolition. may well be a significant factor for the planning

authority or the Board in exercising its discretion u'Irether to grant permission.

59. In my opinion. this second aspect of the context also requires interpreting -protected

structure" in s. 57( 10)(b) as not including demolition of part of a structure.

The Second Issue: 31aterial Contravention of the Development Plan and Standard of

Review’

RelaartT Provisiotts of dIe DevelopltlettT Platt

60. Chapter II of the development plan is entitled -Built Heritage and Culture'’. The

introduction states that the built heritage conTributes siprificantly to the city's identitY.

to the collective memory of iTS communities and to the richness and diversitY of its

urban fabric. It adds that local architectural features and the form of buildings and

spaces. tIller alia. all contribute to the city's character. identity and authenticity. and

together form a key social. cultural and economic asset for the development of the city.

It notes that the principal means by which Dublin's historic urban environment is

protected is set out in the 2000 Act. as amended. and conlprises principally the record

of protected structures (s. 5 1 ) and architectural conservation areas (s. 81 )

61. Section 11.1.3 states that the key challenge is to set out and implement effectively

planning policy for the conservation or protection of the areas and structures of special

interest in Dublin. and that the relevant policies are set out in this Chapter of the

development plan. The key challenge is said to be made up of tIVO inter-related

components. one being to protect the structures of special interest which are included



In

P

+

•



30

(

J

on the record of protected structures. It states that ensuring that ne\v investment.

regeneration and intervention "ackno\\’ledges and respects" the significant

archaeological and architectural heritage of the city is a key challenge that can be

pursued through appropriate objectives for the protection. enhancement and

nranagement of the built heritage. u-bile encouraging regeneration and change.

62. Section 11.1.5.1 refers to the record of protected structures which each planning

authority is required to maintaIn. pursuant to the 2000 Act. It states that the purpose of

protection is to manage and control future changes TO these structures so that they retain

their signifrcant hisToric character. and notes that works u-hick would materiallv affect

the character of the protected structure require planning permission.

63. Against this backdrop the relevant policies of the planning authority for the

consen'ation and protection of protected structures is then set out. The second such

policy. CHC:. is stated to be as follow’s:

It is the pojicy of DubIIn City Council:

To ensure that the special Interest of protected structures is protected.

Development \viII conserve and enhance protected structures and their curtilage

and \viII:

(d)Not cause harm to the curtilage of the structure; therefore. the design. fcinn.

scale. height. proportions. siting and materials of new’ development should

relate to and complement the special character of the protected structure.

64. As regards the raTionale for this policy. s. 11.1.5.2 states that the conservation and

protection of the approxinlately 8.500 protected structures in Dublin is a key objective

of the Citv Council. and this policy \all assist in the delivery of the core strategy. As

regards the applicaTion of this policy. s. 11.1.5.3 states as follows:
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The curtilage of a protected structure is often an essential part of the structure’s

special interest. In certain circumstances. the curtilage may comprise a clearly

defined garden or grounds. which may have been laid out TO complement the

design or function. However. the curtilage of a structure can also be expansive

and can be affected by development at some distance away. The protected

structure irnpact assessment should also Include an appraisal of the wIder

context of the site or structure and the visual impact. The design. form. scale.

height. proportions. siting and materials of ne\v development should relate to

and complement The special character of the protected structure. The Traditional

proportionate relationship in scale between . buildings. returns. gdrdens and

me\vs structures should be retained. the retention of landscaping and trees (in

good condition) which contribuTe to the special interest of the stnlcture should

also be required. Any development which has an adverse impact on the setting

of a protected structure will be refused planning permission.

65. As regards basements. s. 16.10.15 provides as follows:

It is the policy of Dublin City Council to discourage any significant

underground or basement development or excavations below ground level bE

or adjacent to. ...properties which are listed on the record of protected

structures .

In considering applications for basement developments. the planning authority

will have regard to the following:

Impact of proposal on future planting and mature development of

vegetaTIon and trees on the SIte
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Vle IIars of tIle Plarltritlg Alttltorit}

66. As mentioned earlier. this was an application for permission for a SHD. and thus u-as

made directly to the Board ( under s. 4 of the 2016 Act ) and not to the planning authority.

Perhaps by n’ay of trade-off the legislation granted a specific consultative role for the

planning authority. Section 8(5) of the 2016 Act provided that the relevant planing

authority should submit to the Board a report of its Chief Executive setTing out The Chief

Executive's vie\\'s on the effects of the proposed development on the proper planning

and sustainable development of the area of the authority and on the environment.

Section 9( 1 ) provided that the Board shall. before making a decision on the application

for permission. consider That report.

67. In the present case it appears that Dublin City Council submitted a report descdbed ds

the "C'hief Executive's Report'’. but which \vas actually a report prepared by an

Executive Planner and a Senior Executive Planner dated the 7th September. 2021. and

then presumably approved and adopted by the Chief Executive as his report. It is

noteworthy that this report did not address The issue of protected structures. but under

that heading stated that the \yorks to the protected structures had been conrmented upon

by Dublin City Council's Conservation Department. Those comments can be found in

a detailed report dated the 3 1 st August. 202 1. n’hick \vas described as the "C’onsen’ation

Oftlcer's Report". but which was in fact prepared by. or at least signed off by. a trio of

the Executive Architectural Conservation Oftlcer. the Senior Executive Arcbitecturdl

Conser\,’ation Officer ( Acting ) and the Senior Conservation Planner.

68. It is important to note that the Board Inspector treated the C'.O.'s report. "as contained

ulthin the Chief Executive Report“ ( see page 89 of the Inspector's report). as providing

the relevant assessment by Dublin City Council of the potential impacts of the proposed

development on the protected structures n'ithin and adjacent to the site. In nD' opinion
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she \vas clearIY con?ct in doing so. given the way in u-hich the report of the Chief

Executive \vas structured and submitted. It is also noteworthy that it was onjy the C.O.'s

reporT that was adduced as evidence before the High Court. and the rest of the Chief

Executive's report nus only subsequently allowed to be included in the appeal papers

before this Court.

69. The C.O.'s report referred to policy CHC2 as one of the policies and objectives of the

development plan taken into account by her in her assessment of the proposed

development. and its potential impact on the architectural and built heritage of the city.

The report considered in parTicular the impact of the proposed development on the

archiTectural setting and curtilage of the Red House. The authors entirelv disagreed

with the conclusion in the Environmental Impact Assessment Report ( the '-EIAR'’) that

the proposed new high quality blocks \viII have a positive impact on the setting of the

Red House'-. In their opinion the architectural setting of the Red House would be

signifIcantly. adversely and injuriously- impacted by the height. scale and massing of

the eighteen storey Block Dl. which is located in relatively close proximity to the Red

House.

70. The C.O.’s report later considered more generally the overall scale and massing of the

proposed development and impacts on the adjacent protected structures within and

adjacent to the site. At p. 28 the report staTed as follows:

As previously stated. and notwiThstanding the interesting form. materiality and

design of Block DI located at the eastern end of the formal Id\yn 'central garden.

I am of the opinion that the proposed height. scale and massing of the building

at 17 + 1 storeys are excessive in this context and \viII entirelv donriuate and

injure the architectural setTing of the protected structures – the former Seminary
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and the Red House. .. In my opinion. a building of this height. scale and massing

in this location is unjustifiable.

In their conclusion the authors repeated the above opinion and reconunended that.

accordingly. Block DI should be omitted from the proposed development

71. The C.O. 's report also considered the proposed basement. in the context of impacts on

the mature landscaping and trees. It stated that the existing attractive and long-

established verdant landscape throughout the existing cornplex includes mature trees

and other planting. paThuays. lawns and formal gardens. which are an inTrinsic part of

the setting and character of the protected structures within this institutional complex.

The proposed basement to be constructed beneath the eastern end of the Formal Green

gave rise to serious concenrs. in relation to the potential adverse and injurious impact

this u’ould have on the mature trees and health of the grounds adjacent to this area that

are indicated to be retained. and on the long term performance of this "neu"' green area

above the basement. The report noted the provisions of s. 16. 10.15 of the development

plan. as set out above. and then concluded as foIIo\\'s:

There n’iII already be so much disruption to the ground conditions arising from

the construction of all of the new buildings. I question the potential destruction

of what is one of the most important aspects of this site – its green areas and

landscdping. It would be preferable that all basements are only located beneath

building footprints n’here the ground will inevitably be disturbed. and not

beneath the most important green area within the site to the east of the former

Seminary – the central basement should be omitted.’'
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The lllspector 's ReporT alla tIle Board 's Decisio ll

72. The Inspector's Report dated the lgth October. 2021. considered the nlatter of impacts

on architectural heritage. as part of a planning assessment. As regards the Red House.

the Inspector noted the concerns expressed in relation to Impacts on this protected

structure. in particular on its character and setting. \Vhile the Red House was outside

the red line boundary and did not forrn part of this current application. notwithstanding

this. any impacts on its character and setting required assessment. She noted the

significance of the Red House u-ithin the overall lands. being the tlrst structure to B)rm

part of the overall complex. She acknowledged. however. that its setting has changed

over tIme as the site has developed and evolved. and. if the current proposal n’as

permitted. its setting would again change. The site was adapting to current needs and

the Red House STructure ( n’bile outside of the red line boundary) would form part of

this. She noted the proximity of the proposed Blocks to the Red House and stated that

signincdnt setbacks \vere proposed. including a setback of approximately 43m ta Block

D 1 at the nearest points.

73. As regards Block Dl. the Inspector noted the above opinion of the C.O.. as expressed

in the Chief Executive's report. regarding the adverse impact on the architectural setting

of the protected structures (the former Seminary and the Red House). She also noted.

ho\ve\-er. that the planning authority in their reconunended conditions did not

recommend the omission of Block Dl ( although. one migJlt note. the C.O. in her report

did so recornmend). She stated that the Department of Housing. Local Government and

Heritage {"the Department") had also raised concerns in this regard. and had contended

that the omission of Block DI would re-balance the overall plan between the old and

ne\\\ and allo\\' for a significant piece of historical landscape to be given back to the

Red House
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( 74. The Inspector then concluded as regards Block DI as foIIo\\'s fat s. 11.8.21) :

\\lrile I acknowledge the concerns expressed in this regard. I consider that the

removal of Block DI is not necessary in This instance. IaIn satistled that the

proposed Block DI can comfortably sit. side by side. wIth existing protected

structures in the vicinity without detriment to their character and setting. Block

DI is a contemporary piece of architecture that reflects the current period. The

protected structures reflect the periods in which they \vere desiwred and

completed. Structures from different periods co-existing within the same land

parcel add a depth to the site. retlecting its historic evolution and its historic

layers as the site has been developed over time. The location of proposed Block

DI provides a strong presence building line as one travels along the avenue

from the site entrance aT Clonliffe Road and it also provides a defIned edge to

the Fornlal Garden area. Lnpacts on vie\vs have been dealt with in the preceding

section and also within s. 13 of the submitted EIAR. I am satisfied in this

regard.

75. As regards the proposed basement beneath a large pan of the Formal Garden. the

Inspector noted the concerns raised by the C.O.. and the fact that the omission of this

basement is included within conditions recommended by the planning authority. She

noted that the relevant DeparTment had not raised specific concerns in this regard. She

then concluded on this issue as follow-s ( at s. 11.8.28):

I note the landscaping proposals for the formal garden. Iquery'if the removal

of the proposed basement is necessary. provided the proposed \yorks are

undertaken in an appropriate manner. I have no information to believe they

would not be undertaken in such an appropriate manner and I am satistled that

if The Board is disposed to\\’ards a grant of permission. that the submission of a
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comprehensive method statement relating to same could be dealt wIth by means

of condition.

76. The Board decided to grant permission generally in accordance with the Inspector's

recommendation. by a Board Direction dated the 2nd November. 2021. The Direction

stated that. in coming to its decision. the Board had regard to various matters. including

the policies set out in the development plan. The Board considered that the proposed

development would respect the existing character of the area and the architectural

heritage of the site. \\llile the Board considered that a want of permission would or

could materially contravene certain sections of the development plan in relation to unit

mix and floor area. and in terms of heigrt. the decision did not address any material

contravention arising from the heritage provisions of the development plan. The

decision did not require the omission of The proposed basement underneath the formal

green from the proposed developmenT. but included a condition that. prior to

commencement of any works on site. revised details should be subrnitted to and agreed

in UTitlng with the planning authority with regard to a method statement detailing

construction of the proposed basement.

TIle Higll Collrt Fillditlgs OII lltis lsstle

77. As set out previously at para. 12 above. in the High Court the trial judge held that the

grant of permission \vas a material contravention of the development plan provisions

relating to heritage and protected structures. for the reasons as quoted therein. The trial

judge also held that the grant of permission for an underground structure u-as a -furTher

unacknowledged and material contravention" of s. 16.10.15 of the development plan:

see paras. 15 – 18 above.
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C.

Stlblllissiotls of dIe NoTice Para

78. The notice party submits that. critic,IIly. the trial judge erred (at para. 224) in deciding

that the issue as to "whether the scale of the new- stnlctures within the curtilages and

attendant grounds of the protected structures respects the existing scale is not a matter

of planning judgment but a matter of fact". It is submitted in addition that the trial

judge erred. having drawn the distinction between planning judgment and fact. in

displacing the assessmenT of mass and scale carried out by both the members of the

Board and its Senior Inspector ( at para. 225 )

79. The notice party cites the judgment of Holland J. in Jerltlitlgs v, in Bord Plealldla

[2023] IEHC l+ I -'Jellllillgs '’ ) on the question as to wheTher the court should. as to The

substantive decision of the decision-maker on the question whether the development

plan has been contravened. substitute its view- for the decision-maker's vie\r. Holland

J. stated that. ordinarily. decisions requiring the exercise of planning judgment are

reviewable only for irrationality ( whatever that may preciselv mean) rather than full-

bloodedly for substantive couectness. He concluded that where a development plan.

on a proper interpretation. aIIa\\'s appreciable flexibility. discretion and. or planning

judgment to the decision-maker. review is for irraTionality rather than full-blooded.

\Vhere it does not allow’ appreciable flexibility. discretion and or planning judgment to

the decision-maker. review is full-blooded as the issue is one of law

80. The notice party submits that where provisions of a development plan are framed in

language whose application to a given set of facts requires the evaluation of planning

considerations. a court cannot substitute its own view on an issue ordinarilv within the

decision-maker’s -special skill. competence and experience- bv deciding that an issue

is an issue of fact. The question as to whether a grant of planning pennission would be
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( in material contravention of the policies and objectives of a development plan is. in the

first instance. a matter for the decision-maker in the planning process. However. where

an application for judicial revie\\' is made on grounds asserting that the grant of

permission constitutes a material contravention. the fIrst issue which arises is the correct

interpretation of the relevant development plan. which is a matter of la\v for the courts.

ThereafTer. a second issue arises as to whether the development plan. once correctly

interpreted. has been couectly applied to the facts of the plaulring application.

81. The notice party contends that the trial judge erred in respect of this latter issue. and

that his deterndndticin that the development plan's provisions had been materiall\

contravened itself involved the exercise of expert judgment. It submits that the

application of policv CHC2 involves a judgment as to ho\v the matters stated. such as

the height of the proposed development. relate to the protected structure. in the sense

of not being discordant with same. It contends that the EIAR made such a judgment.

as did the Chief Executive's report. and ultimately the Inspector came to the same view.

Therefore. there \vas evidence on which a conclusion could be based that u-as

reasonable. even though one mighT take a different view.

82. The notice parTy also subnrits that the decision of the High CourT in this respect

contradicts the view of the Chief Executive of the planning authority on the effects that

the proposed development would have on the proper planning and sustainable

development of the area. It is said to be si:dificant that while the C.O. recommended

refusal of permission because she felt that the height. scale and massing in this location

is unjusrinable. the Chief Executive's report conTained the statement that the authority

reconunended that pennission should be granted.
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Sllblllissiotls of TIle Board

83. The Board algo submits that the trial judge erred in Ending. at para. 22+. that the

question of u’berber The scale of the ne\\' structures within the cunilages and attendant

grounds of the protected structures respects the existing scale is not a matter of planning

judgment. but a matter of fact. It noTes that the wording at para. 224 does not precisely

reflect the relevant provisions of the development plan. and it identifies provisions with

language such as "reldte to and complement the special character of the protected

strbcture’'. and it states that it appears that the trial judge u,’as referring to these

provisions. It submits thaT the approach adopted by the trial judge, in subsTituting his

view- as to wheTher the development respects the scale of the protected structures for

the Board's view. on the basis that this is a matter of fact. is inconsistent with \veIl-

established principles applicable to judicial review-.

84. It is submitted that the trial judge's reference to "pldnning judgment“ at para. 224 is

inconsistent with the above fInding. On a proper reading of the specifIc provisions of

the development plan referred to by the trial iudge. These provisions involve matters of

planning judgment which the legislature has unequivocally and firmly placed within

the jurisdiction of the planning authorities and the Board. who are expected to have

special skill. competence and experience in planning questions. The Board contends

that there \vas evidence to support the judgment made in this c,lse. that Block DI should

be pennitted. and it was necessary for the High Court judge to engage with that evidence

and to say why that evidence does not stand up.

85. The Board submits that the trial judge also erred in fending (at paras. 236 – 237) that

the grant of pennission for an underground structure within the curtilage of the

protected structures is a material contravention of s. 16.10.15 of The development plan.

It contends that s. 16.10.15 allowed appreciable flexibility. discretion and planning
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( judgment to the decision-maker. In particular. it does not constitute an outright ban on

basement development in the vicinity of protected structures. and accordingly. it is

submitted that the applicable test is one ofiudtiondlity. There was a perceived risk to

trees adjacent to the formal garden. and what the Inspector did and what the Board

adopted \vas to reduce the risk by the inclusion of a method statement.

SltblIItsSiOtlS of tIle Applicartt

86. During the hearing senior counsel for the applicant u-as asked about the meaning of

para. (d) of policy CHC2. whereby the scale and height etc of new’ development -should

relate to and complement the special character of the protected structure-. In reply.

counsel stated that this provision meant that a "dissonance“ should not arise from the

construction of a ne\\' buildIng beside a protected structure. and the dissonance may

arise from matters such as scale. height. proportions and siting. He later elaborated that

in saying dissonant. he meant that the proposed development must not cause karIn to

the purpose of nrirking the structure a protected structure, n’hick is to conserve it in its

environment and place and to retain its individuality and its special character and

aspect.

87. The applicant's primary submission \vas that the Inspector had failed to apply the test

in policy CHC2. There are different elements of the proposed new developnrent

referred to in that provision. for example scale. height. proportions and siting. Each

element has to be considered in terms of whether the new development relates and

complements the protected structure. The Inspector had. however. failed to consider

these matters for the purpose of her assessment.

88. The applicant's altenrative submission u’as that. if the Inspector's assessmenT could be

viewed as including an indirect application of the test in policy CHC2. then the
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conclusion she reached in applying that test \vas irrational. in the sense that it was one

u’hick no reasonable decision-maker could have reached.

89. As regards the proposed basement. the applicant submits that the Inspector failed to

assess whether the proposal n’as in corupliance u-itE the relevant provisions of the

'de\'elopment plan. by simply raising a query as to u'hether removal of the proposed

basement \vas necessary. It is further submitted that the High Court was entitled to

make a fending of material contravention in respect of the basement. whether the

standard of review was either irrationality or a ''full blooded- review’. The applicant

contends that the notice party has not pointed to whatever section of the development

plan it maintains allowed appreciable nexibility to the decision-maker. such That the

argument can be fuljy addressed.

Decisiorl Oli fIle Secotld Isslle

TIle Legal Prhlciples

90. The development plan is a very important statement of planning policy which each

planning authority is required to adopt. generally every six years. It regulates the future

development of property by setting out. illter alia. policy objectives which indicate the

parameters within which permission may be granted or refused. The development plan

informs the public of the approach that n’ill be followed by the planning authority ( and

the Board ) in decision-making. unless there is good reason to depart from it as may be

permitted by the planning legislation. subject to parTicular procedures being followed.

91. In Jrrol'lle\' Gelleral r\IcGarl xl r. Sligo Collllrr Collllcit [1991] 1 1.R. 99. this Court,

per X'IcCarthy J.. described the development plan as follows ( at 113) :

The plan is a statement of objectives: it informs the community. in its draft

form. of the intended objectives and affords the community the opportunity of

inspection. criTicisrn. and. if thought proper. objecTions. \\IIen adopted it fonns
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( an environmental contract between the planning authority. the Council. and the

conmrunity. embodying a promise by the Council that it will regulate private

development in a manner consistent wIth the objectives stated in the plan and.

further. that the Council itself shall not effect any development u’hick

contravenes the plan materially. The private citizen. refused pernission for

development on such grounds based upon such objectives. may console himself

that it will be the sanle for others during the currency of the plan. and that the

Council u’iII not shirk from enforcing these objectives on itself."

92. In Bu'Ile t'. FitIgal Collllt\ Collllctl [2001] + 1.R. 565. X’lcKechnie J. agreed u'iTh the

above remarks and added as follows (at 580):

In my opinion. a development plan. founded upon and justified by the conunon

good and answerable to public confidence. is a representation in solenm fonn.

binding on all affected or touched by it. that the planning authority will

discharge its statutory functions strictly in accordance with the published plan.

This inlplementation \viII be carried out openly and transparentIY. without

preference or favour. discrimination or prejudice. By so doing and by working

the plan as the la\\' dictates. the underlying iustitlcation for its existence is

satisfied and those affected. many adverselv. must abide the result. The v' must

suffer the pain. undergo the loss and concede to the public good.

93. Particular procedures must be followed before a planning auThority or the Board can

grant planning permission for a development which would materiallv contravene the

development plan. In the present case the relevant provision is s. 9(6) of the 2016 Act

u-hereby the Board rna)’ onjy grant permission in the case of a -non-zoning’' materIal

contravention n’here it considers that certain stipulated special circumstances apply. As

stated above at para. 76. the Board in deciding to grant pennission in this case



a



44

(

)

considered certain material contraventions of the development plan. and applied Those

special circumstances to same. but did not address any material contravention arising

from the provisions regarding protecTed STructures or regarding basements. If any

rnaterial contravention does arise in that regard. then the Board-s decision would

constitute a breach of s. 9(6) and would thus be invalid.

94. As regards what is to be understood by the concept of material contravention. it is stated

in Browne. SiItlOtlS o// Pla+lllir lg ImF (3rd ed.. at para. 1-89) that it -must be

(unhelpfully) admitted from the outset that the question of what is or is not a material

contravention is a question of degree and. for This reason. it is diftlcult to extract any

general principles frc)in the case la\C’. The author states that when one thinks of a

material contravention. perhaps the clearest example that comes to mind is that where

the proposed development conflicts with the zoning objectives of the development plan.

He notes that less obviously. how’ever. there u'ould be other objectives in a developnlent

plan of more general universal application which alight also be breached by a particular

development. He illustrates. by way of example. that there is case law’ to the effect that

breach of various types of development objectives may give rise to material

contravention. including objectives for the preservation and protection of monuments.

as in the XIcGarn' case.

95. In XIave r'. Sligo Borollgll COtlIICil [2007] + 1.R. 678. Clarke J. (as he then was)

considered how- development plan objectives may vary in their nature. He held that

material contravention could arise based on the general objectives of the plan. in

addition to the nlore specific provisions. He noted that the n’ay in which development

plans are set out vary. Certain aspects of the plan may have a high level ofspecincity.

In those cases. it may not be at all difficult to determine whether n’hat is proposed is in

contravention of the plan. and it would onlv remain to exercise a judgment as to the
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( materiality of any such contravention. However, at the other end of the spectrum. it is

not uncomruon to Illrd objecti\’es in a development plan which may. to a geater or

lesser extent. be properly described as aspirational. Such objectives nray be expressed

in general terms. In such cases. a much greater degree of judgment may need to be

exercised as to whether the development proposed amounts to a material contravention

of the development plan.

96. It is well established that the interpretation of a development plan is ultimately a matter

for the courts. Any misinterpretation of the development plan by the relevant planning

authority is an error of la\v which goes to jurisdiction. It is also \veII established that

the development plan is not to be treated as if it u-ere a piece of prImary or secondary

legislaTion emanating from skilled draughtsmen. and inviting the exceptive canons of

construction applicable to such material. Instead. a development plan faIls to be

construed in its ordinan’ nreaning as it would be understood by rnernbers of the public

wIthout legal training. as well as by developers and their agents. unless the document-

read as a u'hole. nqcessarily indicates some other meaning.

97. While the authorities dre clear that the interpretation of the provisions of The

development plan is ultimately a matter of la\\' for the court. it has been suggested that

the applicatioll of those provisions ( as properly interpreted ) is a matter for the planning

authority the Board in the exercise of planning judgment. wiTh the consequence that

there can onjy be limited review of any such judgment by the courts on grounds of

irrationality. Thus. in O'Reill\ I'. O'Stl11ivatl. Unreported. High Court. 25th July. 1996.

Laffoy J. stated as foIIo\\'s ( at p. 21 ):

Counsel for the applicants argue that decisions of this Court...illustrate that

the issue as to wheTher a proposed development lnaterially contravenes the

relevant development plan is determined without reference to the O'Keeffe
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( principles. There are undoubtedly situations. as the cases cited illustrate. in

which the O'Keeffe principles have no part to play in detenxining whether a

proposal would constitute a material breach of a development plan. For

instance. the second named respondent's current development plan might have

provided that halting sites are not permitted on lands zoned F and G. in which

case The proposed development at Blackglen Road would clearly constiTute a

material contravention. How-ever. as the evidence established. halting sites.

which. in my view. includes tenrporary as \\’eII as pennanent halting sites. are

permitted in principle" on the site at Blackglen Road -subject to compliance

wIth the relevant policies. standards and requirements'’ set out in the

development plan. In my view’. n’here a controversy arises on judicial review

as to the application of the relevant policies, standards and requirenlents

stipulated in a development plan. that controversy must be resolved by reference

to the O'Keeffe principles.

98. This suggested division of review of decisions as to material contravention. between

decisions on interpretation and decisions on application of the development plan. has

received its most detailed analvsis to date in the recent decision of Holland J. in

JerltlitIgs. which decision \vas heavily relied upon by the notice party and the Board in

this appeal. In that case Holland J. noted how’ counsel for the Board had initially argued

that the courT had no role in reviewing the application of the correctly interpreted

development plan provisions to the facts of the planning application. other than on an

O'Keeffe irrationality standard. As argument progressed. however. this proposition had

become more nuanced in light of the variety of content of development plans.

99. Holland J. then stated as follows ( at para. 69):
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The requirements of development plans vary widely on a spectrum from the

highly prescrIptive. clear, and quantified. to the expression of broad and general

policies allowing considerable flexibiliTy and the application of planning

judgment in their application. with myriad gradations in between. Counsel for

the Board ultimately agreed that. at the highly prescriptive. clear. and quantifIed

end of the spectrum. the contravention non-contravention question u-ill be a

matter of law for the court. But, counsel argued. in the application of broad and

general policies allowing considerable flexibility and the application of

planning judgment. the O'Keeffe irrationality standard applies. Though he did

not say so. the logic of his argument n’as thaT. between those extrenles. on which

side of the line a particular set of facts lies would be a matter of judgment on a

case by case basis.

100. Holland J. also mentioned the case at Solltll- II-esr Regioltal Sllopptllg Celltre Prolllotio tl

'4ssociatfoll Lilllited v. In Bol-d Pleallala [:016] IEHC 8+ ("STT-R"). In that case. Costello

J. STated that, in deciding a planning application. "the Board must make its own

detennination as to whether or not the proposed application as a matTer of law and fact

would materially contravene the development plan" { at para. 91 ).

101.Holland J. then proceeded to conduct a detailed analysis of the relevant authorities

touching upon the standard of review by the court of determinations of material

contravention. His analysis suggested to him that there are weighty duthorities both ways

as between the O'Keeffe standard and the standard of "full-blooded" review. and that

there are genuine tensions resulting from entirely legitimate. weighty and countervailing

considerations. These included that the appIIcation of broad and flexible plarming

policies should be lefT to the planning decision-maker as review-able only for rationality

and as decISIons the court is not u-eII-fitted to make and. on the other hand. th,it as
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rnaterial contravention goes to the jurisdiction of the pI,Inning decision-maker in the

application of a development plan to which it should be strictly kept. it should not be

allo\\’ed TO determine its own jurisdiction

102.For Holland J.. to refer simply to the ''question of material contravention" and identify

it’' as one of law’ may be to obscure the fact that it is in truth a number of questions.

some or all of which may arise in a given case. He suggested the following (possibly

incomplete ) list ( at para. 108 ):

FirsT is the question of interpretation of the relevant content of the development

plan: that is undoubtedly a question of lan’. subject to "full-blooded revieu;'’.

Second is the question. closely linked to the fIrst. whether. on that interpretation.

The plan leaves any or more or less discretion or planting judgment to the

decision-maker. or. which may amount to the same thing. it sets broad policy.

imprecise. or subjective standards. for example on matters aesthetic. Given a

necessity to "discern whether the promise has been kept and the solemn

representation honoured openly. transparentjy and strictlv in accordance n’i th

the plan I such that) the court musT attribute clear meaning to the plan as best it

can...". there is an obvious interpretative tension between attributing clarity ( in

the sense of precision) and the recowrised necessity that a development plan. of

general application to a wide and often complex locality and a wide range of

circumstances. be flexible with holistic decision-making in mind. Hon-ever. in

this context it can also be remembered that appreciable nexibiliry is provided

by the statutory provisions allowing for material contravention.
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The third question is that of applying the plan. ds so interpreted. to the facts –

that is to say the substantive content of the planning application – to discern

wheTher there is a contravention of the plan.

The fourth question is whether. in light of the answer to the second. the coun

should. as to the substantive decision of the decision-maker on the third question

(whether the plan has been contravened). substitute its view for the decision-

maker's.

103. The fourth question u-as seen by Holland J. as an issue of fundamental principle. as to

the choice of standard of review as bet\\’eea '-full-blooded'’ and ''inationality". He stated

that to some extent. in some cases. this choice of standard of review may be informed by

the VIew taken as to u’hat review for irrationality. in paaicular of planning decisions.

means. and whether the O'Keeffe "no rnaterials" standard or a more flexible and facts-

responsive STandard informed more strongly by considerations of proportionality and the

view taken in decisions such as _V. J/ IDRC' ) I'. TIle NIillister for Jllstice. Eqtlal in aIIa

La\t Re.fortll [2016] IECA 217 is adopted. He noted that. ordinarily. decisions requirIng

the exercise of planning judgruent are reviewdble only for irrationality (whatever that

may precisely mean) rather than full-blooded leave for substantive correctness.

104.Holland J. concluded on this issue as foIIo\vs:

112. Accordingly. I confess to the view’ that. on questions of materIal

contravention there is much to be said for the analysis of. . .Laffoy J. in O 'Reill\' .

That vie IT is that where a development plan. on a proper interpretation.

allo\vs appreciable tlexibility. discretion and/or planning judgment to the

decision-maker. review is for irrationality rather than full-blooded
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does not allo\v appreciable flexibility. discretion and or planning +udgment

to the decision-maker. review’ is full-blooded as the issue is one of law-.

113. That conclusion requires a focus on the tellus of the aspect( s) of the plan

allegedly materialjy contravened and on which side of the dividing line a

particular part of the plan lies may be a difficult question in d particular case.

105.1 am in broad agreement wITh the approach set out by Holland J. which seems to me to

be sensible and appropriate. Like him I would highlight that the question of whether a

provision in a development plan does in fact allo\v appreciable nexibilitv. discretion

and 'or planning judgment to the decision-maker may be a diftlcult question in a particular

case. For my part. I would also highlight in particular the need to remember that the issue

under consideration is the standard of /'er'far by the coun. Whatever standard should

applv. the fIrst question must be the nature of the determination ( if anv ) actuall\’ made

by the decision-maker. "as to n'hether or not the proposed application as a maTter of Ian

and fact would materially contravene the development plan’'. (per Costello J. in SrT’R). in

circumstances where there has been the required focus by the decision-maker on the

specific provision of the plan allegedly materially contravened. In my opinion that

question is the crucial starting point. before one gets to the questions as to the standard

of review by the court.

Applicafiotl ofT IIe Pritlciptes : Polio CHC:

106.1 turn next to the application of the above principles to the facts of the present case.

The starting point for me. as per the previous paragraph. is the nature of the determination

( if any) made by the Board as to whether or not the proposed development. as a matter

of la\v and fact. would materially contravene policy CHC2 as set out in the development

plan. It seems to me that the details of this planning application. and the maTerials before
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the Inspector and the Board. clearly required a focus by the Board on policy CHC2. A

very significant and unusual detail of the proposed development was the proposal to

construct Block Dl. at a heighT u-ay above the height restrictions in the development

plan. and to do so in close proxinrity to a nurnber of protected structures.

107. As set out at para. 69 above. the C.O.'s report referred to policy C’HC2. and the

assessment and conclusion focused on the proposed height and scale of Block Dl.

although not expressly alleging a material contravention of the development plan in

terms. In any event. the Inspector \\’as clearly aware of policy CHC2. as one might

expect. as she listed it as one of The relevanT policies of the development plan noted by

her and she quoted it almost in full ( at p. 34).

108.In the circumstances it \vas incumbent on the Inspector to make a detennination as to

whether or not the proposed development. as a matter of la\v and fact. would materially

contravene policy CHC: and in particular para. (d) of that policy. The required

determination n’as whether the proposed development would cause hann to the curtilage

of a protected structure. and more specifIcally whether the design. form. scale. height.

proportions. siting and materials of the ne\\' development would "relate to and

complement’' the special character of the protected structure.

109.It seems to me that the fIrst step in making the required determination was for the

Inspector to consider the text of para. (d) of policy CHC'2 and to interpret that text to

some degree. in terms of u’hat she understood it to mean. In many cases the interpretation

of such a provision may be clear and even self-evident. but in other cases there may be

some lack of clarity requiring sollle level of engagement with the text. In the present case.

on one view the provision could be seen as relatively prescriptive and clear. \\llile the

tlrst part of para. (d) is more general. i.e. the development will not cause hann to the

curtilage of the structure. the second part specifies ho\\' this is to be assessed. IT pro\'’ides
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( that seven stated factual matters, including the scale and height of the proposed

development. should -'reiate to and complement the special character of the protected

strucTure'-.

110. Again. on one vie\\' that test might be thought. in its ordinary meaning as it would be

understood by members of the public. to be relatively clear and specitlc= i.e. do things

like the scale and height of the proposed development relate in a complernenTary manner

to the special character of the protected structures. as that special character is described

in the plaluring application documents? Hou’ever. on another view=. that test might be

thought to involve at least sollle aesthetic judgment by the decision-maker. The point. it

seems to rue. is that it was necessary for the Inspector to give sonre indicatIon as to her

understanding of u’hat the test meant. before she moved on to her application of that test.

as so interpreted. to the facts of this planning application.

111.1 would add that this approach does not impose an obligation to engage in a mechanical

or legalistic anajysjs when considering each and every allegation of contravention of the

development plan. It does. however. require s0131e level of engagement with the relevant

provision s'here that provision is of fundamental imporTance in the context of the

particular planning application. and n’here the interpretation and application of that

provision is not clear. This requirement does not seek to impose. and in my opinion does

not impose. too onerous a burden on the Inspector. \ThO it is acknowledged will not

nonnally be legally qualified. given the principle of interpretation as set out at para. 96

above. i.e.. that a development plan faIls to be construed in its ordinary meaning as it

would be understood by members of the public without legal training. as well as by

developers and their agents. unless the documenT. read as a u'hole. necessarily indicates

some other meaning
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( 112. That brings me to the planning assessment carried out by the Inspector in this case. and

the nature of any determination as to materIal contravention actually made by her. At s.

11.8.18 of her report she did say that any impacts on the "character" and setting of the

Red House require assessment. and at s. 11.8.19 she did consider the issue of the

proximity of the proposed Blocks to the Red House. At s. 11.8.19 she also noTed the

opinion of the C.O.. with its reference to the proposed scale and height of Block D 1.

113. The Inspector's conclusion as regards Block Dl. as set out s. 11.8.21 of her report. is

quoted in full at para. 74 above. It is striking that there is absolutely no express reference

of any kind to policy CHC:. and thus no atTempt to interT)nT the precise test set out in

that policy to any degree. and no attempt to apply that test as so interpreted to the facts

of this planning application. In other words. there \vas no proper assessment by the

Inspector as to whether the proposed development n’QUId cause harm to the curtilage of

adjacent protected stnlctures. because there was no assessment as to u-hether aspects of

Black Dl. such as the scale and height. n’ould "relate to and complement" the special

character of the protected structure.

114. The Inspector did state in her conclusion thaT she \vas satisfied "that the proposed Block

DI can comfortably sit. side by side. with existIng protected structures in the vicinity

without detriment to their character and setting". However. I am satisfied that this

opinion as to Block DI comfortably sitting side by side with existing proTected structures.

without detriment to their character. cannot be viewed as an implicit or indirect

assessment of compliance n’ith policy CHC2. It appears from the sentences which

foIIo\\’ed this opinion that the opinion is essentially based on one consideration. that

structures from different periods can co-exist within the same land parcel etc. rather than

based on the considerations expressly stipulated in policy CHC'2.
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( 115.In the circumstances 1 u'ould agree with the trial judge's statement. at para. II ot

judgment No. 2. that the Board did not actually make any determination as to material

contravention. and that -there is strictly no second-guessing because there \vas not even

a IIst guess“. I would therefore quash the Board's decision but on a slightly different

basis to the trial iudge. i.e. on the basis of a failure to take relevant considerations into

account. those considerations being The relevant provisions of the development plan and

s. 9( 6) of the 2016 Act.

'+pplicatiorl offIle Pritlciples: Vle Proposed Baselllettt

116. It seems to me that the details of this planning application. and the materials before the

Inspector and the Board. also required a focus by the Board on the policy set out in s.

16. 10. 15 of the development plan ( --the s. 16.10.15 policy"). As set out at para. 65 above.

this provision states that it is the policy of Dublin City Council to discourage any

significant basement development adjacent to properties which are listed on the record

of protected structures. It adds that in considering applications for basement

developnlents. the planning authority n’ill have regard to. tIlter alia. any impact of fIre

proposal on the mature development of trees on the site. Notwithstanding same. a

signifIcant detail of the proposed development was a proposal to construct a basement

beneath a large part of the Formal Garden. the central garden area in front of the fonner

Seminary Building.

117. As set out at para. 71 above. the C.O.'s report referred to the s. 16.10.15 policy. and the

assessment and conclusion focused on the potential injurious impact the proposed

basement would have. tIller alia. on the wider settIng and curtilages of the protected

structures comprising mature trees. although not expressly alleging material

contravention of the development plan in terms.
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118.In circumstances n’here the relevant policy in the development plan had been

highlighted by the C.O.. it seems to me That it was again incumbent on the Inspector to

make a determination as to whether or not the proposed development. as a matter of la\\

and fact. would materially contravene that policy. The required determination was

whether a grant of penuission would run counter to the stipulated policy of the planning

authority to discourage any signitIcant basement development adjacent to a protected

structure. and the stated conunitment. in considering applications for basement

development. to have regard to any impact of the proposal on mature development of

trees on the site.

119. As in the case of policy CHC2. it seems to me that the tlrst step again u-as for the

Inspector to consider the text of the s. 16.10.15 policy and to interpret that text to some

degree. In terms of what she understood it to mean. Once again. on one vie\v. the

provision could be seen as relatiVely prescriptive and clear: i.e. as it is the policy of

Dublin City Council to -discourage’' any significant basement development adjacent to

protected structures. then permission would not normally be granted for any such

development. particularly if there would be an injurious impact on mature trees in the

curtilage of the protected structure.

120. However. on another view. the policv might be seen as Involving at least SQlite residual

discretion and planning judgment on the part of the decision-maker. insofar as the policy

does not appear to constitute an outright ban on basement development in the vicinity of

protected structures. The point again. it seems to me. is that it was necessary for the

Inspector to engage with the policy and to give some indication as to her understanding

of n’hat the policy meant. before she moved on to her application of that policy. as so

interpreted. to the facts of this planning application.
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121. That brings me again to the acTual planning assessment carded out by the Inspector.

and the nature of any deternrination as to material contravention actually made by her.

As set out at para. 75 above, the Inspector noted the concerns raised by the C'.O. (which

included the invocation of the s. 16.10.15 policy). and three other matters. She then

concluded very briefly on this issue ( at s. 11.8.28). ulrich conclusion might be repeated

here for ease of reterence:

I query if the removal of the proposed basement is necessdrv. provided the

proposed works are undertaken in an appropriate manner. I have no information

to believe they would noT be undertaken in such an appropriate manner and I

am satistled that if the Board is disposed towards a grant of permission, that the

submission of a comprehensive meThod STatement relating to same could be

dealt with by means of condition.

122.It is again striking that there is absolutely no reference of any kind made by the

Inspector to the relevant policy in the development plan. and thus no attempt by her to

interpret that policy to any degree. and no attempt to apply that policy as so interpreted

to the facts of this planning application. In other words. there \vas no assessment by the

Inspector as to whether a grant of permission for the proposed basement development

would materially contravene the s. 16.10.15 policy of discouraging basement

duzlopment adjacent to protected structures. parTicularly having regard to the potential

urlurrous Impact on mature trees.

123. The Inspector did state in her conclusion that she queried if the removal of the proposed

basement was necessary provided the proposed \yorks n’ere undertaken in an appropriate

manner. However. I am again satisfIed that this query opinion on the part of the Inspector

cannoT be vie\\-ed as an implicit or indirect assessment of compliance with the s. 16.10. 15

policv. Firstly. inso£qr ds she queries if removal of The proposed basement is "necessar)’'’.
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this begs the question: necessary having regard to what? There is no indication that her

query means necessary having regard to the considerations expressly stipulated in the

development plan policy. in circumstances where. as noted by the trial judge. there is no

engagement u-itIl the terms of the developnlent plan

124.Secondly. the Inspector answers her o\\’n query in the negative. on condiTion that the

proposed works are undertaken in an appropriate lllatlller in accordance with an agreed

method statement. However. the relevant policy in the development plan deals with the

broader issue. as to whether the works can be pennitted at all. in particular having regard

to any potenTIal Impact on mature trees. as opposed to the manner of same. As noted by

the trial judge ( at para. 236 ). the Inspector made no reference in this conText to the inrpdct.

on maTure trees. and it seemed to Humphreys .T. to be clear that there was going to be

such an impact. as he understood that all trees lying above the basement area \vere goIng

to be felled.

125.In the circumstances. I am again satisfied that the Board did not actually make any

deterntnation as to material contravention in relation to the proposed basement. in

circumstances \\’here iT \vas incumbent on iT to do so. I would therefore also quash the

Board's decision for a failare to take these furTher relevant considerations into account.

being the relevant provisions of the development plan relating to basements and s. 9(6 )

of the 2016 Act.

The Third Issue: Duty to Give Reasons

126. As set out aT paragraphs 1+ and 18 above. the trial judge also quashed the Board's

decision to grant permission on the ground of lack of reasons. \\’bile this ground overlaps

to sonle extent u'ith The matedal contravention issue as discussed above. it also requires

separaTe independent consideration.
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( 127. This Court has considered the principles governing the giving of reasons in

planning matters in its judgment in CorItleIIF v All Bord Plealldla rnId ors [2018] IESC

31 r'cotlllell\'" \. As The judgment of Clarke C. J. observed. the standard to be imposed

on the Board should not be -too exacting’- (at para. 14.1) and a Court revien'ing such

decision-makIng must ensure that the reasons given are adequate to enable an interested

party to know’ why a decision n’ent The \yay it did, and whether there existed any

legitimate basis for seeking to mount a challenge. In the course of that judgment Clarke

C. J. emphasised that the type of reasons which may be necessary \viII depend. amongst

other things. on the type of decision which is being made and the legal requirements

which must be met in order for a sustainable decision of that type to be reached. In

pal{icular the Court noted that materials expressly referred to in a decision of the Board

can be taken by necessary implication to form pan of the reasoning leading to the

ultimate decision of the Board. In that appeal the Court concluded that the Board had

not properly engaged in the process of making an appropriate assessment which had

required "complete. precise and defInitive frndings'’ (at para. 8.16) regarding the

requirements of EL- law.

128. The approach identifIed in Cotlllell\ remains the collect approach of a Court to

a review of a decision bv the Board.

129. In the present appeal the Board to a large extent relied on the detailed and

extensive report of the Inspector and this is apparent from the Board's decision itself.

That approach was perfectly legitimate. and indeed understandable. in circumstances

where the Board needed the expertise and detailed knowledge of its Inspector in regard

to the wide range of matters arising. In turn. the Inspector recited the report of the C' .O..

and other reporls relevant to environmental and other issues raised in the planning

process.
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130. Tun matters n’ere referred fo with considerable emphasis by the C.o. in her

report. The first of these concerned the height of a number of the blocks in the

development. in particular the height of DI and A+. The proposed Block DI is nearly

three tImes the height linritation in the development plan for Dublin City. The proposed

Block A4 is t\vice that height. The area in question is not identifIed in the development

plan for either high or medium rise development. The C.O. 's strongly worded concern

n’as that the height. scale and massing of Block DI \vas excessive and would entirely

dominate and injure the architectural setting of the protected structures and the

surrounding environs. She noted that the architectural setting of the Red House -would

be signitlcantlv adversely and injuriously impacted by the height. scale and massing of

the 18-storey Block Dl" {at p. 26 of the report). Later (at p. 28) she noted that the

height. scale and massing \vas "excessive" in the context in which they were proposed

and they would -entirely dominate and injure the architectural setTing“.

131. The Inspector (at para. 10.8.20) noted the concerns of the C.O. and that the

planning authority did not reconunend the omission of Block Dl (although. as stated

earlier. the C.O. in her report did so recommend). The Inspector acknowledged these

concerns but did not consider that the removal of Block DI from the development \vas

necessary” and that the block could "comfortably sit. side by side'- with the existing

protected structures. The Inspector thought that the location of Block DI "provides a

strong presence 'building line as one travels along the avenue’'. She nowhere dealt with

the strongly expressed views of the C.O. as to the likely significant adverse and

injudous impact on the protected structures because of The close proximity to the Red

House. The position the Inspector took u-as a general one concerring the architectural

merit of the proposed block. and she did not deal at all with the fact that the C.O.'s

repela noted that the dominant typology of small dwelling units ( 70 per cent of which
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would be studio or bedsit or one bed units). u'ould "sedouslv irnpact-' on the historic

buildings. and would be likely to result in long-tenn difTicullies wIth maintenance and

conservation of the protected STructures. The Board's decision likewise fails to deal

with these ditilculties. Nor does either The Inspector -s report or the decision of the Board

dedl with the suggestion by the Departlnent that the omission of Block DI would "re-

balance the overall plan between the old and ne\\' and allow- for a significant piece of

historic landscape to be given back to the Red House“ tpara. 11.8.20).

132. Finally. in that regard the Inspector ( at para. 11.6.9) suggested the inclusion of a

tall building such as Dl -may be considered acceptable visually” if the overall scheme

represented a high quality residential development. In the light of the expression of

concern by the C.O. regarding the quality of this residential development in general.

the Board ought to have. but did noT. consider the conditionality of the view expressed

by the Inspector. and in turn the vie\vs expressed by the C.O. and the Department. Ol

the concerns regarding the long-term maintenance and conser\,'ation of the protected

structures. all of which were central planning issues that required a specific assessment

bv the Board.

133. Further disquiet expressed by the C.O. concerned the basement. and the language

used by the Inspector is again is of note. The C.O. remarked that the loss of almost half

the trees is "indefensible'’ and That the long established verdant landscape is an intrinsic

part of the setting and character of the protected structures. She observed that one of

the most imporTant aspects of the site in question is its green areas and landscaping. and

that the construction of the basement would inevitably disturb this and impact on the

health of the grounds which are to be retained. She also noted that the long-fenn

perfonnance of the new green area above the basernent could be regarded as likely to

be injurious to the historic seTTing. The Inspector notes (aT para. 11.8.28 of her report)
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that the destruction or disruption of the landscape could be remediated if the u-orks

\vere undertaken in an appropriate manner and in conformity u'ith a "comprehensi\-e

method statement". The condition that she recommended \vas inserted by the Board in

its decision.

13 J. How-ever. the Board did not address the broader concerns as to the loss of the

verdant and historic landscape. and the imposition of a condition providing for an

agreement with the planning authority on an appropriate method statement does not

address the ovuvhelming evidence that the Idndscape would be indefensiblv lost. The

Board -s decision is defective in failing to address the overwhelming concerns expressed

by the C.O. as to the inevitable destruction of half of the mature trees on the site and of

an important material element of the site. The very generally-expressed condition

providing for a method statement goes non-here near the form of scrutiny and detailed

direction that would have been required to protect the landscape.

135. The law- relating to the degree of engagement or the adequacy of reasons given

by a decision-maker does require a degree of deference to an expert body such as An

Bord Pleanald. It is also well established in the authorities That a court should not treat

a decision ofAn Bord Plean61a as if it were a judgment of the Superior Courts or a piece

of legislation. and that the reasoning and analysis is looked at by examining the decision

as a whole and the documents and arguments and evidence referred to. However. as

Clarke C' . J. in Cot n tell v explained. the requirement to give reasons is not a form of -box

ticking" (para. 5.4) and relevant factors must be taken into account and anaIYsed. The

strength of the objections by the Department. and rnore especially by the C.O. in her

report. did require a detailed consideration by the Inspector and ultimately by the Board

in its decision.
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136. IT is not possible to read the decision of the Board in conjunction with the report

of the Inspector and to understand the reasons why the Board gave permission for the

construction of Block DI in the light of the observations regarding its typology. its

closeness to and impact upon the protected structures. and the high-density use which

\vas likelv to have some bearing on the ongoing conservation and maintenance of the

protected structures. It is equally not possible to ascertain what type of method

statement would have met the strongly expressed disquiet of the C.O. concerning the

loss of landscape and trees.

137. The report of the C.O. contained strong recommendations and negative

observations regarding these t\vo factors. the landscape and the height in conjunction

with the typology and high-density intended use. These n’ere factors of singular

importance. not perhaps found in many other large-scale residential developments and

required to be specifically dealt with by the Inspector the Board.

138. 1 am not satisfied that the reasoning of the Board \vas adequate and the adequacy

of the reasons must be tested in the light of the overwhelmingly negative view- of the

C.O. and of the relevant Government Department regarding these Important aspects of

the development.

139. 1 would therefore uphold the fInding of the trial judge as to the lack of adequate

reasons .

Conclusion

140. In conclusion. I would uphold the order of the trial judge to quash the decision of the

Board to grant pennission. albeit in part for slightly different reasons as set out above.

I would therefore dismiss the appeal.
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